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| Pocket-Book, 
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CONTAINELISN G6 
Such Rules of Court, Extracts of Acts of Parliament 
and Adjudged Cafes, together with practical In- 
| ſtruChions, as an Attorney may have Occaſion to 
conſult in his daily Practice. 


Digefted under the following Heads; 
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Abatement. Covenant. Non Pros”, 
Account. Damages. Notices. 
Actions. Debt. | | Oyer. 

Adminiſtrators. Declarations. Pleas. . 
Affidavits. Deſcent. Poſteas. , | | 
Appearance, © | Detinue, | Priſoners, 
Apprentices, Diftreſs. | Privilege. 

Arreſts. I Ejectment. Promiſſory Notes. 
Attornies. I Error. Record. 
Attornment. Eſtates. Returns. 

: Audita Querela, Executors. Rolls, 

| Awards, Fines, Scire Facias. 
Bail. ] Habeas Corpus. Treſpaſs. 
Bankrupts. | Hue and Cry. Trials, 
Bargain and Sale, Imparlance. Venue. 
Baron and Feme. Iſſue. Warrants of Attor- 
Baſtards. Judgments. ney. 
Bills of Exchange. | Jury. Wills, &c, 

Caſe, Limitations : 
Coſts, : Motions. | 


Calculated for the Uſe of PraRtiſers i in general ; ; Alſo 
neceſſary for private Gentlemen, Landlords, Stew- 
ards, Tenants, &c, 


By the AuTHoR of the Firſt Part. 


The Fourth Edition, with Additions. 


5 In the SAVOY: 
Printed by HENXTJ LI TO r, Law. Printer to the 
3 moſt Excellent Majeſty ; ; for Wa. Reeve, 
at Shakeſpear's Head, in WI oo 1750. | 
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PREFACE. 


N OtwithRanding the great Number of 
Books already publiſhed, nothing (be- 
fore this Work) has been ſuited to 

ſuch Buſineſs as an Attorney may have an 

Occaſion to tranſact, when he is from home, 

and has not an Opportunity either 1o ad- 

viſe with or conſult his Fellow Praftiſcr, 
or to reſort to larger Volumes; therefore 
as this Pocket--1500k is adapted to that 

Purpoſe, there needs no further Demonſtra- 


tion of the Uſefulneſs of it. The firſl Part 


contains Precedents in Law, Equity and 
_ Conveyancing, which (by the extraordi- 
nary Succeſs in the Sale of it) is found 


very acceptable to the Public; and as this 
Second Part (which compleats the Mor) 


contains an exact Abridgment of the mojt 


uſeful Rules of Court, Acts of Paris 
ment, and adjudged Caſes, interſperſed 


with Practical Inſtructions, and the great 


4 V. — 


iv PREFACE: 
Varicty in the Whole, it is hoped coill 


render it very Serviceable in the "Office as 
cell as am 


j This new EA is Corrected, much 
18 Improved, and the Practice brought down 
= - to the preſent Time. 


e eee, eee eo eee A ns 


BR 
* 
5 8 
3 
Fe, 
22 
* 
YN 
8 
"EY. 
"$22 
. 
5 
8: 
= ; 
5 4 
— 
* 
1 
EN 
* 
3 
© 
N 
5 
5 
: N 
* 
E 
4 
: 


ATTORNEVS 
Compleat Pocket-Book. 


PART I . 


E 


abatement of Writs and Plaints. 


(A) With reſpe to the Juriſdiction of 
the Court. 


true, prevent the Cauſe being tried there, 
| and; are called Foreign, becaule they alledge, 
that the Matter ought to be tried in another Court, 
or elſe refuſe the Judge as incompetent, for that 
the Matter in Queſtion is not within his ſuriſdiction. 
Kitch. fol. gg. As to plead, (1.) That the Lands 
in Queſtion, are Antient Demeſne, and ought to 
be pleaded in the Court of the Manor of which 
they are holden. F. N. B. fol. 14. D. 128. 4. © 
I..) That the Cauſe of Action accrued in a Count; 
Palatine. (3.) That the Locus in quo is within 
the Liberty of the Cinque Ports. (4.) That the 
© | Cauſe of Action aroſe out of the juriſdiction of the 
I Palace Court, and the like of other inferior Courts. 
Via. 3 " Cler. 7 
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„olf the Exchequer, Oc. See 3 Infir. Cler. 34. 
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Abatement ob 
Every one that pleads in Diſability of the Per- 


fon of the Plaintiff or Demandant, affirms the Ju- 


riſdiction of the Court, and therefore cannot after- 


wards plead to the Juriſdiction. 35 H. 6. 12. 


(B) Wilb reſpec? to the Diſability of the 


Plaintiff. 


HE Cauſes are, (1.) For that the Plaintiff 


is an Alien, born at a Place under the 
Aliegiance of a Prince, who is Enemy tothe King, 
fuch Alien Enemy can neither bring an AQtion 
tea, perſonal or mixed, in his own Right, but an 


Alien Friend may have an Action perſonal and 
J reſpaſs for breaking his Houſe, but not a real or 


mixed Action. 3 JInflr. Cler. 16, 17. (z.) That 


the Plaintiff is Excommunicated. But this 1s no 
Plea in a Qui tam Aion. 12 Ce. 61. (3:) 
That the Plaintiff is a Popiſh Recuſant. Stat. 
3 Fac. 1. e. 5. 4 nt: {4} Fant the Plaintiff is 
outlawed, this is good where the Plaintiff ſues in 
his own Right, but not in Right of another ; but 
otherwiſe of Excommunication. 34 H. 6. 14. 
14 H. 6. 14. 21 Ed.*4. 49. and wid. 3 Infir. 
Cler. 16. 1 | 


(C) With respect to the Perſon of t " | 


Defendant. 


1.) HAT the Defendant is a Maſter in 
Chancery. (2.) A Clerk in Chancerv. 
(3.) A Member of Parliament. (4.) A Philazer. 


(5.) An Attorney at Law. (6.) A Baron of the 
5 Ports. {7.) A Serjeant at Law, and ought to 


be impleaded by original. (8.) A Serjeant at 


Arms, or Deputy. (9) A Receiver and Tally- 
Cutter of the Exchequer. {1©.) One of the Clerks 
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(1. JD OR that the Writ and Declaration are 


CUrits and Plaints. 
( D) For Variance. 


> 1.) B Etween the Writ and N (2.9 


The Writ and Declaration. (3-) The 
Writ and Bill. (4.) The Writ and Teltament, 
(.) The Writ and Letters of Adminiſtration, 
(6.) The Writ and Regiſter, Sc. See 3 Nr. 
Cir. 43. | 


E) For Default in the Writ, and the 
Aclion being ill founded. 
2 found: | 


not warranted by the Writing or Spe- 
cialty. (2z.) That another Executor who admi- 
niſtered is not named. (3.) That another Admi- 
niſtrator is not named. (4.) That one of the 
Obligors is not named in the Writ. (5.) That 
another of the Obligors Heirs is not named with 
the Defendant. (6.) That Tenaat in Dower is 
not named Guardian in the Writ. (7.) That the 


| Defendants as Execators have no Additions. (8.) 


That the Writ precedes the Day of Payment. 


| 10 ) That the Writ was brought before the Cauſe 


of Action. (10.) That Adminiſtration was grant- 
ed to others, and not to the Defendant. (1 1.) 
That 4. made T. and one V. Executors, and 
' traverſes that A. died inteſtate. (12.) That a Ca. 
Sa. did not iſſue before a Sci. Fa. againſt the Bail. 
(13.) That the Original was purchaſed before the 
Time of the Treſpaſs. (14.) That the Plaintiff 
being an Infant has declared by his Attorney. 
{15.) That the Property of the Goods is not in 
Plaintiff. (16.) Or that the Property is in a 
Stranger. (17.) That there is no ſuch Writ in 
the Regiſter. (18.) That there are not 15 Days 
between the Tee and Return of the Original, Ye. 
Vids 3 r. wed 50. | 
1 (F) By . 
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Abatement of 


(F By reaſon of Marriage. 


{1.) HAT the Plaintiff and his Wife were 
not married at the Time of the Ori- 
gina]. (2.) That the Plaintiff married after the 
Writ. (3.) That the Defendant was married at 
the Day of the Writ, Sc. Vide 3 Infir. Cler. Gg. 


(G6) by reaſon of Death, 


11.) OR that one of the Defendants died 
before the Writ ſued out. (2.) That 

the Plaintiff died after the laſt Continuance. (3) 
That the Plaintiff died before the Original. (4) 7 


That one of the Defendants in Treſpaſs died after * 
the Writ purchaſed. Vid. 3 Infir. Cler. 75. 3 
all Actions in r of Record, if the |” 


Plain dies after Interlocutory Judgment, and 
before final Judgment, the Action does not abate, if 8 
it originally might be maintained by the Executors 23 
or Adminiltrators of ſuch Plaintiff; and if Defen- 7 
dant die after interlocutory Judgment, and before | 


final Judgment, the Action does not abate, if it A 


might be originally proſecuted againſt the Execu- 
tors or Adminiſtrators of ſuch Defendant ; and the 


Plaintiff or his Executors or Adminiſtrators may 
have a Sci. Fa. againſt Defendant, his Executors or 


Adminiſtrators, to ſhew Cauſe why Damages ſhould 


not be aſſeſſed and recovered ; and if Defendant 
appears at the Return of the Writ, and does not 
alledge Matter ſufficient to arreſt the final Judg- 
ment, or (being returned warned, or upon two 
Writs of Sci. Fac. it be returned that the Deſen- 
dant had nothing, Cc.) ſhall make default, a 
Writ of Inquiry to be awarded, which being ex- 
ecuted and returned, final Judgment to be given. 
And if there be two or more Plaintiffs or Defen- | 
dants, and one of them die, if the Cauſe of Action 

EE ſurvive, 
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_ Writs and Plaints. 

ſurvive, the Action not to abate ; but ſuch Death 
being ſuggeſted upon the Record, the Action to 
proceed at the Suit of the ſurviving Plaintiffs 
againſt the ſurviving Defendants. Sat. 8 & g V. 
3- c. 11. 66,7 

No Plea in "MER to be received in any 
Suit for Partition, nor to be abated by the Death 
of any Tenant. Stat. 8 & 9 V. 3. . 31:4 3. 


(H) For Miſuomer and Miſpriſion. 
OR that the Defiadenty Chriſtian-Name 


is miſnamed. (2.) That his Surname is 
miſnamed. (3.) That his Wife is miſnamed. (4) 
Non commorans, and that the Place in the Writ is 
no Vill or Hamlet, e. (5.) That the Defendant 
is named of S. which is a Place in E. and no Vill 
or Hamlet, c. (6:) For miſnamin> the Pariſh. 

(7.) That there are two Places called T. in the 
County, to wit, North T. and South T. (8; TWO 
of the ſame Name. (9.) No ſuch Perſon in rerum 
natura. (10.) No fach Vill called X. {:1.) For 
miſnaming the Adios of T n Sr. Vid. 


ibid. 79. 


Wo For Monde, Kc. 


0 Pon thar che Difendanz wan um Thwuls 


of the Freehold at the lime of the Writ. 
(2) That two of the Defendants were not Te- 
nants, but the 3d Defendant 1s ſole Tenant, c. 


(83) That the Tenements deſcended to the Fa her 


who is yet alive, &c. (4) That the Plaintiff 
was Tenant in common at the Time of the Preſ— 
Pat's. (5. ) That he was Jojnt-renane. (6 ) ) Joint- 
tenure Dart and Non tenure of the Reſidue, Oe. 
Via, iid. 95 


B 3 (K) For 


6 Abatement of Writs and Plaints. 


W * 7 hings done ofter tbe Original 
purchaſed. 


(1.) OR that the Plaintiff POTENT Part 

| ET. of the Debt after the Original purchaſed. 
10 | (2.) That the Plaintiff gave an Acquittance for 
'F | Part of the Debt after the laſt Continuance. (3.) 
_ That the Demiſe was made after the Bill exhibit- 
| ed, c. Vid. ibid. 107. 
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(L) Ey reaſon 5 another Action depending 
for the ſame Gave. Vid. ibid. III. 


(1) By reaſon Ts the Action "T 114 
founded, 


( 1.) 0 R that the Defendant bound himſelf 
_ Jointly with another who is not named. 
2.) That the Bill is in Caſe, and ought to be in 
Account. (3.) For not- counting right upon a 
| Reverter. (4.) That the Plaintiff declares of two 
ſeveral Treſpaſſes depending upon two ſeveral Titles 
in one and the ſame Bill. (5.) That the Plain- 
tiff declares of ſeveral and diſtinct Cauſes of Action 
in one and the fame Bill, & c. Vid. ibid. 119. 


Cd 
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(Ol By reaſon of a Tender "FRY the 
Action brought. 


(1.) HAT the Money was tendred at the 

Day and none there to receive it. (2.) 
| | That Part was paid, and the Reſt tendred, 
1 (3.) That the Cattle was tendre$end PRs 


refuſed. | 
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Account. 7 


4 
5 (O) In Dower. 
| 3 \ Writ of Dower unde nibil habet, not to 

rt 8 abate by Exception of the Tenant, That /he 
d. Past received her Dower of another, unleſs he ſhew 
Or chat ſhe has received Part of her Dower of himſelf 
in the ſame Town. Star. 3 E. 1. c. 49. | 

1 (P) Dilatory Pleas in General. 
3 : O dilatory Plea to be received in any Court 


of Record, unleſs the Party offering the 
- fame, do by Affidavit prove the Truth thereof, 

» or ſhew ſame probable Matter to induce the _ 

do believe that the Fact is true. Stat. 4 & 5 4. 


6:16. 4 $3: | | 5 
_ (4) Account againſt a Guardian i in Socage. 
es 4 | 
\. = I lies in the _ Court or Common Bench. 7y wi 
n 3 Nat. Br. 117. B. Ca: 
It lies not before the Sheriff, 43 Ed. z. fol. 21, 
l. 11. For the Sheriff cannot aſlign Auditors, 
aand therefore it is in vain to bring the Action be- 


2 2 fore him. Bro. Acc. 14. 
1 A good Plea to ſay the Land is Ancient De- 
meſne, becauſe the Realty may come in Queſtion. 


ie 7 5 Rep. 105. à. 


) | It lies not in the Marſhalſea. 10 Rep. 7 
J. The Heir in Ward ſhall maintain an Wn Il ho Pall 
e againſt him after the Age of 14 Years, or at his 42we @ 
full Age, at his Election. Littleton, S. 123. gie a- 
Bat Naz. Br. 118. 6. he ſhall not have it till the gain Pim, 
9 Age of 21 Yeats, Gro, a 131. „ 400. By 
N 4 reaſon 


LH 


«<< 


Aeainſ! 


Hat Per- 
fon an Ac- 
count lieth 
as Guars- 


Aian in 


 Decage, 


E 


Account. 


reaſon of the Words of the Statute of Marlebriage, 
cap. 17. ſeil. (cum ad ætatem pervenerit) 3 & 4 
Mariæ. Dyer 137. pl. 25. New Tenures, 3 6. 
aw. 3. 55. e. 3. fol. 5 
pl. 13. Lide Reg iſt. Origin. 136. Lib. Intra. 5 
D. 8 R. 2. Gard. 166. 10 Rich. 2. Account 13 2. 
Doc. Stud. fol. 14. b, Old Nat. Br. 91 A. | 
If the Heir in Fuck Caſe die before his full Age, 
his Executor ſhall have Account, Cr004 131. pd. 


106. becauſe it concerns a Chattel. 


Yet Note,: the Heir in Gavel kind at 15 Years 
brovght an Account againſt a Guardian in Socage, 
and thews, by the Cuſtom he may alien at ſuch 
Age; and for this Cauſe he was awarded to Ac- 
count, per Wilby. 29 Edw. 3. fel. 5. pl. 13. 


For if he may do the greater, he may do the leſs ; 


to ſell is more than to take an Account. 

The Executor of an Heir ſhall have it, per 
Wet. 2. cap. 23. Litt. 27. a. Cro. 131. pl. 106. 

Executor of an. Executor ſhall have it by 
25 Edæu. 3. cab. 23. Com. 290. 

The Son and Heir of the Lord deceaſed ſhall 
not have Writ of Account, becauſe it belongs to 
the Execution of the Adminiſtration of the Goods 
of the deceaſed. Reg. Orig 135. b. 

A Recuſant ſhall not have an Action for any 
thing that is ſeized into the Hands of the King, 
3 Fac. cap. 5. for the King is accountable to no- 
body. 
Any that taketh the Profits before the Ward be 
of the Age of 14 Years. Nat. Br. 118. D. 
4 Hen. 7.6. 1 Hen 6. 7. 13 Edw. 3. Account 77, 
29 Ed 3.5. pl. 13. 

But if one occupy, and after Guardian in Socage 
recover in Right of the Ward, the Party ſhall not 


render an Account to the TN for the Guardian 


ovght to account for this, 27 Fdw. 3. 79. 
Gard. 22 and therefore the Account an be made 


to the Guardian. 


The 
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Account. 


The Reaſon is (as it ſeems) that the Writ doth 
not make mention of the Blood; Ki. Orig. 


136. 6. neither the Count. Lib. Intra. 


It lies againſt the Executors and Adminiſtrators 


of a Guardian. Stat. 4 Ann. c. 16. 9 27. 


It lies for Woods and Under- Woods ſold, for ; ; 3 
Lands, Tenements, Meadow, Paſture; alſo for n 
Rents and Services, Perquiſites of a Court ad 4 vac %,. 5 


lentiam. Lib. Intra. 21. B. & C. 
For Fines of Copy hold Land granted has one, 


Trin, 1 Fac. Com. Banc. "Shaping verſus 2s 


Rot. 853. 
No Account for the Fine of a . 


therefore the Guardian cannot preſent thereunto. 
Nat. Br. 33. T. 28 Edw. 3. 89. 29 Eau. 3+ 5. 
8 Eu. 2. Preſentment 10. | 
But by Damel Juſtice, Trin. 1 Fac. Com. Ban. 
Rot. 853. Shopland againſt Rider, the Guardian 
ſhall preſent, if the Heir be not of the Age of 
Diſcretion. 

It lies for Writings. 32 Ed ao. 3. Account 60. 

That he had the Cuſtody till ſuch a Day from The Bay 
ſuch a Day, and accounted till the full Age of the by a Guar- 
Plaintiff, without that, that he was Guardian be- dian in 
fore or aſtes. Lib. Intra. 21 cap. ſed. $f Socage. 
It is a good Bar in Diſcharge of the Account, f 
that he expended ſo much for Neceſſaries for the 
Plaintiff, altrague, Wc. Litt. 

No Bar to ſay he was not next of Kin, for the 
Oceupation is the Subſtance, and not the e 
Litt. 29 Edw. 3.5. pl. 13. 22 Edu. 3. 

NM. 8. 4 Hen. 7. 6. 6. ro B. 6. . N. 2 

13 Eaw. 3. Account 77. : 

That — was never Guardian in Soeage, a * 


Bar. Lib Ie 23. K fl8.-x" 


The Judgment is, quod computet,” & ideo in | Fochmand 
miſericordia, quia prius non computavit. 11 Rep. 1, To He- 
33 * 19. D. ſed. 1. count. 

The Judgment is, Jdeo coofltratum ft, guod 


prædictus W. recuperet verſus prefatum M. to re- 
FS. ever 


re EAA Bac 
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Execution. 


Ex parte 


| 


talis. 


* N 


Account. 


cover as much as he is found in Arrearages, & 
dampna occaſione implacitationis. 11 Rep. 40. a. 


By the Common Law it was but a ZLeuar it 


facias or Fieri factias. 3 Rep. 12. a. 
And this only within the Year ; for if the Wr 


paſſed, he was put to his Action of Debt. 
If the n were not continued. 33 Hen, 6. 


49. . 33. 
Per 22 45 ap. 45. Sts. fa. is given aſter 


the Year. 


Per Vein. 3. cap. 18. 4 is given. 3 Rep. 
12. a. 

Per Marlebridge cap. 23. & Weſtm. 2. cap. 1 
Capias was given in Proceſs, and by conſequence 
Capias ad ſatisfaciendum. 3 Rep. 12. a. 

Per Neſim. 2. cap. 11. If an Accountant be- 


fore Auditors be found in Arrearages, he ſhall be 


by them committed to the next Ant in Execution; 
but then they ought to commit him forthwith. 
8 Rep. 1195. 27 Hen. 6. 8. Com. 17. 8 

But if an Account be before the Plaintiff, he 


ought not to commit him to Priſon ; becauſe the 


. 13. 


Statute faith, before Auditors. 45 Eat, 3. 44. 


Wm. 2. cap. 11. If Auditors are aſſigned 

by the Party, which will not allow to the Guar- 
dian his reaſonable Allowances, and they charge 
him with the Thing he never received, and com- 
mit him to Priſon, he ſhall have an Eæ parte talis, 


Nat. Br. 129. F. r 6. 18. a. pl. 3. Regiſt. 


Orig. 137. 6. 
'The Writ is returnable before the Treaſurer 


and Barons of the Exchequep at a certain Day, and 
a Scire facias is in the Writ, to warn the Plaintiff 


and alſo the Defendant to be there, Naz. Br. 129. 
G. H. Regiſt. Orig. 137. 
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Bailiff. Nat. Br. 118. E. 


28 Hen. 8. Dyer 26. pl. 164. 4 Rep. 127. 6. 


Account. — 


(B) Account againſt p Bailiff. 


F A. make B. his Bailiff of his Court or of a He ſhall 
Hundred, he ſhall have an Account againſt a have it. 


An Infant purchaſes Lands, he ſhall have an 
Account, if any take the Profits. Nat. Br. 117. B. 

A Lunatick ſhall have Account againſt the Com- 
mittee, when he comes to his ſound Memory ; for 
the Committee is hut in the Nature of a Bailiff, 


An Executor ſhall have an Account. Nat. 
Br. 117. C. 3 Edu. 3. 66. Z 3. 269. 
s Ede: 3. 14, „ %, 

But this was by 22 2, cafe 23. 

Executor of an Executor ſhall not have an Ac- 
count; per Nefim. 2. cap. 23. 7 Edw.3. 270. 
pl. 54. 

But this was given per 25 Edu. 3. cap. 5. 
PI. Com. 290. 

An Account lies for one Joint-tenant and Te- 
nant in Common, his Executors and Adminiſtra- 
tors againſt the other, as Bailiff, for receiving 
more than his Share, and againſt the Executors 


and Adminiſtrators of ſuch, Stat. 4 Ann. c. 16. 


8 27. 

If one make another Bailiff of his Manor, Sc. 
he ſhall have an Account againſt him as Bailiff. 
Nat. Br. 116. 4. 

A. having a Bailywick makes B. his Under- Hain 
bailiff to gather the Amercements; he ſhall have an aw h an 
Account againſt him. 3 Zdw. 3. 54. pl. 24 Account 

If one enter into my Land to my Ule, — take /ieth as 
the Profits, I ſhall have an Account againſt him Bailf. 
as Bailiff in Law. Nat. Br. 117. 4. 

It lies againſt GE Stat. 4 Ann, c. 16. 
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Payment. 


fore Auditors, and not in Bar of the Action. 


Account. 


One Joint-tenayi and Fenant in Common may 
have it againit the other. Szat. 4 Ann. x19. 4 

Cre. 21 Hen. 7. 75. pl. 23. Account againſt one 
as Bailiff Burgi fab 5 B. and good. 

Account againſt one as Bailift of a Manor. Nat. 
ii 

Account againſt a Steward of an Houſe, and of 
Goods in it. 14 Hen. 4. 20. 9 Edw. 3. 356. Pl. 
40. | 
Arrearages of Rent upon a Leaſe for Years or at 
Will lies not in Account, for nothing certain lies 
in an Account. 19 H. 6. 20. p. 67. 20 H. 6. 16. 
pl. 2. as the Rent is; but an Action of Debt. 

So of Goods leaſed with a Houſe, although they 
are waſted. 20 H. 6. 16. pl. 2. 

A good Bar, that he did account before Audi- 


for Bail'F. — 25 Edw.3.39. pl. 1. 2 Edw. 3. 45. pl. 13. 


Intra. 17 a. ſect. 1. he fhall ſhew the Time 
9 the Auditors. 

But in pleading he ought to ſay, that the "Ti 
ditors were aſſigned by the Plaintiff only, and not 
by his aſſent. 29 Edw. 3. 40 pl. 21. | 

A good Bar, that he did account with the Plain- 
tiff bimſelf. Lib. Intr. 18. a. & 6. /ed. 6. 11 


Rich. 2. Stath. Account 46. 45 Edw. 3. 14. pd. 


By. . : : | 
But it is no Bar to ſay, he did account with the 
Plaintiff after that he had impriſoned him. 22 Edi. 
3.13 N. 32. 

Detendant pleads a Leaſe to him of the Manor, 


2 good Bar. 49 Edw. 3. 7. pl. 11. 


Account of a Houſe and Goods 3. it is no Plea 
to ſay, he bought the Goods of the Plaintiff; but 
muſt ſay without that, that he was his Bailiff for 
Actount render. 49 Edw.3. 7. pl. 11. 

Payment by Command of the Plaintiff, a good 
Bar in Diſcharge. 11 Rep. 38. b. Metca/f*s Caſe. 
1 Edw. 5. 42 Edav. 3. 6. pl. 21. But this is be- 


The 


hs BE. - . 


The Judgment i is, Ducd Computet, & ides in mi- Fuag ment. 
* fericordia, quia prius inde non Computavit. 11 
- Rep. 38. a. Lib. Intra. 19. b. ſect. 1..& 20. d. 
8 (et. . 
Quad computet for Parcel, and Bar for the Rem- 
nanc. Lib Intra. 22. a. ſect. 12. 
8 "Tb Judgment i is, Iato conſideratum eff quod prope 
dichus W. recuperet verſus prafat. M. as much as 
he ſhall be found in Arrearages ; & dampna occa- 
one implacitationis, & c. 11 Rep. 40. a. 
By the Common Law he ſhall have but a Le- Execution 
Lari facias, or Fieri facias, 3 Rep. 12. a. And againſt a 
this within the Year only, for if the Year paſs, he Bail: if 
was put to his Action of Debt, if the Proceſs were | 
not continued. 33 Hen. 6. 49. pl. 33. 
Per Weſim. 2. cap. 45. a Scire /acias is given 
2 aſter the Year. | 
And per Hla/im. 2. cap. 18. Elegit is given. 3 
Rep 12. a. 
And per Marlebridge, cap. 23. and Weſtm. 2. 
cap. 11. Capias is given in Proceſs. 
And per Conſequence a Capias ad faciendum after | 
Judgment. 3 Rep. a 12. 
And by the Statute of W/m. 2. cap. 11. if an 
Accountant be found in Arrearages before Auditors, 
de Hall be committed by the Auditors to the next 
_ Gaol in Execution. 
But then che Auditors ought to commit him to 
Priſon forthwith. 8 * 119. 6. 27 Nn. 6. 
Com. 17. | 
3 Per Wefl m. 2. cap. 11. if Auditors be aſſigned Ex parts 
by the Party which will not allow to the Ac- Talis. 
countant reaſonable Allowances, or charge him 
wich a Thing he never received, and commit him 
to Pritgn, he ſhall have a Writ ex parte talis. Nat. 
Br. 129. f. 4 Hen. 6. 18. a. pl. 3. Regiſt. Origin. 
135. 
But if Auditors be aſſigned by the Court, and 
they do not allow reaſonable Allowances, he ſhall 


not 5 this Writ, but ſhall ſhew it to the Court, 
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and they ſhall make Allowances. Nat. Br. 129. 


x / 3 Ed. 3. 56. pl. 30. 


0 Account againſt a Receiver. 


N Po ſhall Uſband and Wife ſhall have it upon a Re- 
gave it. H ceipt dum ſola fuit. 22 Hen. 6. 39. pl. 10. 

Executor ſhall have it; but this is per Neſim. 2. 

cap. 23. Nat. BI. 117. c. 3 Edu. 3. 56. 7. Ed. 
185 3. 209. 5 Edv. 3. 141. Pl. 7. 11 Hen. 4. 479. 
and ſince by 4 A. c. 16. | 

If two Merchants occupy in common and one 
die, his Executors ſhall have it againſt the other, 
Nat. Br. 117. d. for the two Merchants had ſe- 
veral Intereſts. b 

An Executor of an Executor ſhall not have it, 
but only by the Statute of 25 Faw. 3. cap. 5. m. 
1 17 Edw. 3. 270. pl. 5. 

Guardians of a Church againſt their Predeceſ. 
ſors, 8 Edro. 4. 6. p. 5. ſhall have it in Right of 
the Pariſh. 

And per 2 Marlebridge, cap. 8. they ſhall have 
it againſt a Bailiff or Head-Conſtable of an Hun- 
:qred, c. for, Amerciaments, or not repairing 
Highways. A 

Guardians and Pariſhioners ſhall have it againſt J 
Conſtables and Churchwardens for Forfgitures of 
Alehouſe keepers, in the ſame Manner as for other 
Things by the Common Law. 1 Zac cap. 9. 

Two Joint-tenants of Goods, one of them de- 
livers the Goods to the other to render Account, 
one ſhall have an Account againſt the other. 43 

_ Zoho. 3. 21. 12 Hen. 4. 16. Net. Br. 118. &. 
- for here is a Privicy betwixt their ſeveral Intereſts. 

So if A. deliver Money to B. to deliver to me, 
Nat. Br. 117. 9. 13 Hen. 4. pl. 1. Hankeford, Nat. 
Br. 138. a. I ſhall have Account upon the Privity 
in Law, and A. may have Account upon the Pri- 


vity in Fact. Q. p 
| 4 


* 


29. 


it not at the Day. 


Account. 


A. indebted to B. in 200 l. B. prays C. t to re- 
ceive this for him. prays C. to borrow this to 
pay B. C. borrows. it of D. to pay to B. but pays 


payment. 
for this Money belongs to B. inſomuch that C. had 


huis Warrant to receive it. Hill. 12 F ac. Com. Ban. 


Harringdon verſus Dean, and ſo there is a Truſt 
and Privity betwixt them. 
A. delivers Money to B. to deliven to C. and 


he pays it not, A. ſhall have Account againſt him. 


Cro. 21 Hen. 7. 69. pl. 2. per Frowicke. 2 it C. 
may not have an Account. 


. A. was bound to D. for Re- 
B. ſhall have an Account againſt C. 


It lies not againſt an Apprentice, Nat. Br. 119. Agi 


d. 7 Hen. 4 14. 8 Edu. 3. 310. pl. 26. for there wvhom i? 


is no Writ in the Regiſter againſt him, 11 Rep. lies. 


89. 6. for an Apprentice is not /ut juris. 

It lies againſt the Huſband for the Receipt of 
the Wife, Nat. Br. 118. J. for her Receipt is his 
Receipt. 2, If the Receipt was dum ſola ſuit, it 
ſeems it does. | 

It lies againſt a Deputy of a Receiver, for he 

receives this to the Uſe of his Maſter, Nat. Br. 
119. 6. 4 Edw. 3. 100. pl. 8. therefore the Matter 
ſhall hon Account. 
It lies not againſt a Pariſh Prieſt that hath the 
Offerings, for the Clerk holds the Veſſel in which 
they are put, Nat. Br. 119. e. 25 Edw. 3. 46. 
. 32. wide 11 Rich. 2. FJuriſiction 18. and he 
is not tied to be reſponſible for his Clerk. 

But if one purchaſe to him and his Wife, and 
he become indebted to the King, and die, his Wife 
ſhall not be charged, 5 Elix. Dyer 215. pl. 33. con- 
tra, if he be firſt in Debt, and purchaſe but a 
Chattel, 5 Mx. pl. 5. For the Feme had an In- 
tereſt in the Land made by the Huſband, and ſhe 
mall not be charged with her Huſband's . 
dut the Executor of the Huſband. 


He which ought to pay me an Annuity, pays | 


this to another to pay me, or if my "Tenant pay 
3 8 the 


* 
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Accotnt. 


the Rent to another to pay me, I ſhall have Ac- 
count againſt him that received it; or I may 
charge my Tenant notwithſtanding the Delivery 
of it, ſo not a double Remedy. 6 Hen. 4. 8. pl. 33. 

A. delivers Money to B. beyond the Sea to be 
paid in England, he ſhall Account for it to 4. be- 


cauſe the Payment was to be made in England, and 


that was the Ground of the Delivery of it. Na. 
Br. 118. g. 41 Edw. 3. 3. 

Money delivered to one upon the performing of 
a Condition, if the Condition be not performed 
the Money to be re delivered, he ſhall account. 
Nat. Br. 118. g. 41 Edw. 3. 10. 18 Hen. 8. 
Dyer 22. pl. 135. 11 Hen 6. 39. pl. 31. for the 
Condition implies an Account; if not performed. 

Bar in Detinve is a Bar in Account. Per Brian. 
2 Rich. 3. 14. pl. 19. For the one and the other 


affirm Property, and ſuppoſe a Detainer. 


The Defendant ſaid, that the Plaintiff at the 
Time, Se. was under covert Baron, and this was 
good. 6 Edu. 3. 184. pl. 5. Vide 18 Hen. 6. 3. 
pl. 3. 2 Hen. 7. 15. for then ſhe had no Power to ſue. 

Delivery to another by the Command of the 
Plaintiff, bad, for it is too general; but to ſay, 
that he was Bailiff to the Plaintiff to dehver to B. 


of the which he had a Deed, this is good ; be- 


cauſe he had not conſeſſed it by the Account Ren- 
der, this being ſpecial Matter of juſtification. 19 


| Hen. 6.5. pl. 10. 26 Hen. 49. pl. 7. 30 Hen. 6. 


5 p 4. 41 Ed. 3. 31. pl. 37. Lib. Intra. 20. a. 
2. 


5 
Account againft a Carrier, who ſaid, chat Goods 
were delivered to him to deliver to B. which he 


„ had done, without that, that he was Receiver in 


any other Manner; this is a good Bar, per Cu- 4 


Home q Angleterre. Mich. 40, 41 Elix Com. Ban. 


HDurrelll verſus Callice. 


So if the Plaintiff deliver to one 201. to carry 2 


to the Lombard to be exchanged, and he brings a 


ail of — for the Money and traverſeth, 
| without 


Account. 


| | without that, that he was a Receiver for Account 
Render, for by this he doth not confeſs the Re- 
ceipt for Account Render. 5 Hen. 5. 4. pd. 10. 


28 Hen. 6. 9. pl. 1. 3 Hen. 6. 4. pl. 4. but juſtifies 


ö * a ſpecial Receipt. 

So if the Plaintiff deliver to one 20 U to obaie 
| 9 a. Diſcharge under the Great Seal of the Cuſtoms 
for 10 Hogſheads of Wine, the which he hath 


done; this is good, 30 Hen. 6. 5. pl. 4. for the 


former Reaſon. 


No Plea, that he was Factor and was robbed, 


; in Bar of the Action; but a good Plea before Au- 
ditors. 4 Rep. 84. a. 41 £94. 2. 2. pl. g. in Diſ- 
charge of the Account; yet Q if he was robbed 
by the King's Subjects. 


Vendee, and takes an Obligation, no Bar, 28 


4 Hen. 8. Dyer 29. pl. 193. for that is/ for his own 
Security that made the Sale, and not the Owner of 
the Goods. 

If one teſtify bis Receipt by Deed, he canebe | 


plead, that he never was his Receive, 10 Edv. 3. 


4 32 3. fl. 18. for he is eſtopped by his own Deed. 
= to plead fo, the Law will believe a Man's Deed 
- # rather than his bare Averment. 


Defendant pleads, that he is Executor of B. and 


that he received the Money as a Debt of B. this 
is not good, becauſe the Plaintiff ſuppoſeth him his 
Receiver; but he ought to ſay, without that, that 
bie received it as the Money of the Plaintiff, 11 
len. 4. 79. pl. 20. 13 Hen. 4. pl. 1. for ſuch a 
= Traverſe doth deſtroy the Plaintiff's Suppoſal. | 


Notes If the Receipt be by the Hands of the 
Plaintiff, the Defendant may wage his Law, 7 
Edav. 3. 269. pl. 52. viz. that he oweth him no- 
thing, becauſe it may be a Thing acted in private 


betwixt them, where the Nay of the Defendant is 


as much to be credited as the Yea of the Plain: if, 


So upon the Delivery of the Wiſe of the Plain- | 
tiff, 13 Hen. 4. 8. 43 Nj. 3: 33 6 20 mn 


Heſband and Wife arc one Perſon in Law. 


But 


17 


18 


But upon à Receipt by other Hands he cannot, 
9 Eliz. Dyer 265. M. 22 Heu. 6. 39. pl. 10. 5 
Edo. 3. 159. pl. 22. 33 Hen. 6. 8. 6. Moyle, be- 
cauſe the Receipt lies in notice of the Country, up- 
on which an Iſſue may be joined, and a Tria! 
had. 1 

Expences reaſonable ſhall be allowed to a Factor, 
3 Edab. 3. 56. ph 30. for the Labourer is worthy 
of his Hire. 

A Factor pleads, that he was robbed. 4 Nep. 
$4. 4. 41 Ed. 3. 3. pl. q. 

So for Goods loſt by Tempeſt. 3 Edw. 3. 56. 
pl. 30. 41 Edw. 3. 3. pl. 9. For here is the Hand 
of God, which could not be avoided, and there- 


. fore the Party not to be puniſhed. 


So for Goods fold under Value, by reaſon of 
War, 3 EAD. 3. 56. pl. 30. becauſe of the Neceſ- * 
fity of the Time. ; 

Defendant ſaid, he received Money in full Sa- 


| tisfaction of a Debt of another, &c. This was 


held void, becauſe he did not name that he never ; 
was his Receiver, the which was found before, Hill. 
43 Elix. Com. Ban. Rot. 1707. Treſham's Cale 3 * 


ſo that his Plea doth not anſwer the Plaintiff's De- f 


Claration. 3 
The Defendant pleads, he bought the Goods of 
the Plaintiff, before he brought this Action for 
them, a good Bar, 14 Hen. 4. 19. fl, 21, for 
thereby he claims the Property in them. 1 

A good Bar 9 21 Fanuarii Anno, &c. at D. 
in the County of W. he fully accounted with the 
Plaintiff, Lib. Intra. 20. 5. je. 8, g.. 10, 11. Be- 
fore the Writ brought he did account with the 
Plaintiff, a good Bar. 4 Hen. 6. 43. pl. 4 

But he ought to account to the P! aintif before 


he is impriſoned, or elſe no Bar; becauſe it is pen- 


gente lite, and it appears the Plaintiff had cauſe of 
Action, elſe he had not been committed. 22 Edt. 


3. 3. Pl. 32. 7 Hen. 4. 14. 34 Hen. 6. 44. Pl. 4. 
For 


Poor the Plaintiff cannot commit him to Priſon, | 
3 for Weftm. 2. cap. 11. gives this Power only to 
1 the Auditors, 45 Edw. 3. 14 pl. 13. who are the 
Iudges. 
The Judgment is, quod computet, & ideo in mi. Jad ment. 
1 fericordia quia prius inde non computavit. 11 Rep. 
38. a. Lib. Intra. 19. d. ſect. 1. 
Qusod computet for Parcel, and Bar for the Re- 
1 mainder, Lib. Intra. 22. a. /eF. 2. for if there be 
: 
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w 
* * a "4 *Y =—_ * n 
= 6, > 1 Aa AS © — 3 
3 n q INE n 
{hr a. LY x ST? 
5 l HART 


juſt Cauſe to account for Part, the Action is main- 
cainable. 

But if he confeſs part and traverſe the other; no 
| Tala ſhall be till the other be tried, 41 Edo. 
3. Account 34. for it may be he is to account for 


all notwithitanding his Traverſe, which may be 
nof Þ falſe, 7 
cel. The Judgment is, Lito e quod præ- 
dictus W. recuperet verſus præ fat. M. ſo much as 
Sa- he is found in Arrearages, & dampna ſua occa- 
was ou implacitationit, Ic. 11 Rep. 40. a. 
ver 1. By the Common Law it was but a Levari Execution, 


Jill, . or Heri facias, 3 Rep. 12. a. to levy the 
ſe 2 upon his Lands, or Goods and Chattels. 


7 hs this only within the Year ; for if the Year 

5 of was paſt, then an Action of Debt only lay upon 

for the Judgment. 

for Unleſs the Proceſs be continued, 33 Hen. 6. 49. 
P.. 33. for the Court will not grant out Execu- 

D. tions upon ſleeping ſudgments, for this may prove 

dangerous. 

Be- 1 2. Per Vein. 2. (a 45 2 Sci. fac. 1 IS given 

ne |} after the Year, 3 Rep. 12. a. upon the Judgment 

* againſt the Defendant, to ſhew why he ſhould not 
Te pay the Arrears due to the Plaintiff by the Judg- 


- ment. 
of Per Marlebridee, cap. 23. & We/lm. 2 2. cap. 11. 
do. a Capias was given in Proceſs, and by Conſequence 


a Capiaz ad ſatifaciendum in Execution. 3 Rep. 
7 12 


PPP * 
3 Fs OS 
1 . 4 4 


r N . en 8 s F 2; * e 2 
ß OT RT RS AIR 0 3s FEI 8 
. r e ee Ste} hos 1 RTE 
7 : 


20 


Ex parte 
Talis. 


Account. 
12. a. Lib. Intra. 18. c. ſeck. 1, 2, 3. which are 
both to lay hold on the Perſon of the Defendant. 
Per Weſim. 2. cap. 11. if the Accountant be- 
fore Auditors be found in Arrearages, he ſhall be 
committed by them to the next Gaol in Execution 


- the ſame Law is, if he will not account before the 
Auditors, 10 Edw. z. 387. pl. 28. when he is ad- 


judged by the Court to do it. 6 
But chis (hall be forthwith, 8 Rep. 1 119. b. 27 


Hen. 6. 8. Com. 17. for the Statute being penal 
muſt be ſtrictly purſued. 


But if he account beſore the plaintiff, be can- 
not commit him to Priſon ; for the Statute ſaith be- 
fore Auditors, 45 Ed. 3. 14. pl, and no Impri- 
ſonment lay before the Statute. 

Per Weſftm. 2. cap. 11. if Auditors be aff gned 
by the Party Plaintiff, who will not allow reaſon- 
able Charges to the Receiver, or charge him with 
a thing he never received, and then commit him 


to Priſon, he ſhall have chis Writ, Nat. Br. 129. 4 J 


4 Hen. 6. 18. a. pl. 3. Regift. Origin. 137. 6 
which is in the Nature of an Audita querela. 


But if Auditors be aſſigned by the Court which 


do not make Allowance ; yet the Defendant ſhall 
not have this Writ, but may complain to the 
Court, and they ſhall order them, Nat. Br. 129. e. 
3 Eda. 3. 56. pl. zo. to do juſtice : for they are 
Miniſters of the Court, and to be anſwerable for 
their Actions. 


Bail: mw and Note, That an Account lieth in one "Writ 
Receiver, againſt a Bailiff and Receiver. Nat. Br. 116. p. 


21 Heu 6. 211 42. 9 Edw. 3.356: pl. 38, & pl. 
40. 14 Hen. 4. 20. pl. 25. vide the Writ, Nat. 


{ame Perſon may be Bailiff and alſo Receiver at 
one Pime to one and the ſame Perſon. 

Vide the Count, Lib. Intra. 17. b. ect. 1. 

And for all the other Parts they are in the ſame 


: Manner, as Is s deſcribed betore in Bailiff and Re- 


cęeiver. 
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Br. 117. c. Regift. Origin. 135. For one and the | 


TIE 


Actions in general. 
(A) In what Caſes they will tie 


F OR all Injuries done to a Man's Pando, Re- 


Where a Perſon has ſeveral Remedies he may 


chuſe which he will. 1 If. 145. Stile 4 
| Where there may be damnum abſque indie, no 


Action lies; as if I retain a Maſter in my Houſe 


to inſtruct my Children, though this be to the 
Den of the common Maſter of a School, yet 
no Action lies. Bac. Abr. 


(B) For whom and againſt whom, 


O Perſons are excluded from bringing an 
Action, except on Account of their Crimes 
or their County; as Men attainted of Treafon or 
Felony, Popiſh Recuſants, Perſons outlawed or ex- 
communicated, convicted in a Prænunire, or Alien 
Enemies. 1 Inft 128. 

A Man that has a ſpecial and limited Property 
in Goods, as a Carrier that has Goods delivered 
to him, a Sheriff who has levied Goods, a Bailiff 
who has Goods in his keeping, &c. ſhall have 
Actions againſt Strangers that take them away, 


becauſe they are anſwerable in Damages to the 


Owner. Bac. Abr. 


(0 


| putation, or Property, and for every Right 
1 he 1 is to have a Remedy. Bac. Abr. 


BY 


Attions in general. 


(C) In what Caſes diſtinf? Things may bx 
laid in the ſame Action. | 


EBT on an Olitientian; and on a Mutua- 

tus. Debt and Detinue. Debt upon a 
Leaſe and for Clothes. Several Wrongs and Treſ- 
paſſes. Several Actions on the Caſe, where the 
Caſe is of the ſame kind, as an Action for a 
Fraud on the Delivery of the Goods, and on the 
Warranty of the fame Goods, being both on the 
Contract; ſo againſt a Common Carrier on the 
Cuſtom of the Realm, and Trover, becauſe both 
on the Tort. For entering Plaintiff's Houſe, break- 
ing his Cheſts, and carrying away his Goods, and 
for beating his Servant, per quod ſervitium amifil 3 
for a general Action of Treſpaſs, and a ſpecial 
Action upon the Caſe may be joined. Where one 
has a Right to recover in the ſame kind of Ac- 
tion, though he derives his Right from different 
Titles, yet being conjoined in him, he may re- 
cover in one Action. But one cannot in the 
ſame Action join a Demand in his own Right, and 
that which he has in the Right of another. Seve- 
ral Perſons may join in one Action where their In- 
tereſt is joint. Bac. Ar. 


(D) In what not. 
EBT and Account. Debt and Treſpaſs. 


Actions pon a Tort, and upon a Contract, 
Aſumpſit and Trover. Bac. * 


(E) Alion Local or 2 1 


L Actions real or mixed, as Treſpaſſes quare 
clauſum fregit, Ejedtment, Maſie, &c. muſt 


be 


. 


Adminiſtr atoꝛs, &c. 1 


. laid in the County where the 3 lie. So of 
be Debt for Rent againſt an Aſſignee of a Term, on 
| "the Privity of. Eitate, and all Actions on penal Sta- 
tutes muſt be laid in the proper County. If a De- 
claration contains Matters lying in two Counties 
oy that; join, it ſhall be tried by both Counties, on a 


= If enire directed to the Sheriffs of both Counties, 
l- who are to ſummon ſix of each County. Action 
he of Debt againſt the Executor of a Leſſee, in the 
Aa 0 Detinet for Arrears in Teſtator's Life: time, may 
he 4 be brought any where; but where it is in the Debet 
he and Detinet, for Rent accrued in the Executor's 


he = Life-time, it muſt be where the Land lies. All 
th * perſonal Actions as Debt, Detinue, Aſſault, De- 
k- ceit, Trover and Converſion, Account, Sc. may 
d be brought in any County and laid in any Place. 
it ; On a Contract made beyond Sea, if the Contract 


ial be not dated at a particular Place, an Action may 
ne be laid any where. in England; but if there be a 
c- 4 Place mentioned, it may be thus, in à certain 
nt Place called Bordeaux in France, in Iſlington in 


be County of Middleſex. Bag, Abr. vid. Tit. Venue 
. 


nd 
E- Wh 
n- J Adminiſtrato2s and Administration. 
Dminiſtrators are anſwerable in the ſame man- 
ner as Executors. Stat. 31 F. 3. c. 11. 
Adminiſtration is grantable to the Widow or 
6. nent of Kin, or both, by the Diſcretion of the 
* Ordinary. Stat. 3 1 E. 3. c. 11. 21. H. 8. c. 5. 
And where divers are equally of Kin, the Or- 
dinary is at Liberty to accept one or more, taking 
nothing for the ſame, as in Probate of Teſtaments, 
unleſs the Goods of the deceaſed amount above the 
Value of 1005. 
„ On granting Adminiſtration a Bond muſt be 
| _© given, with two or more Sureties in the Name of 
be © the Ordinary, to make an Inventory, and an Ac- 


6 count 


n 


Adminiſtratoꝛs, & c. 


count of the Adminiſtration, Oe. Stat. 22 & 23 


D. . 8. Fs 

Adminiſtrator is accountable to the Ordinary, 
Stat. gi £.g.cr- 14 220 83 CG. 2. c.10. 

But ſhall not be cited unleſs on the behalf of 2 


Minor, Creditor, or next of Kin. 1 F. 2. c. 17. 


Surpluſage to be diſtributed one Third to the 


Wiſe, Reſidue amongſt his Children, and ſuch as 


legally repreſent them, if any of them be dead, 


| other than ſuch Children (not Heirs at Law) who 


has any Eſtate by Settlement of the Inteſtate in his 


Life-time, equal to the other Shares. Children, 


other than Heirs at Law, advanced by Settlements 4 
or Portions not equal to other Shares, to have ſo 


much as makes the Eſtate of all equal. But the 
Heir at Law, to have an equal Part with the other 


Children, without any Conſideration of the Value 


of the Land, which he has by Deſcent or otherwiſe | 
from the Inteſtate. If there be no Children, nor 


legal Repreſentatives of them, one Moiety to be 


_ allotted to the Wife, the Reſidue equally to the 


next of Kin to the Inteſtate in equal Degree, and 


thoſe who repreſent them. No Repreſentation to 


be among Collaterals after Brothers and Siſters | 


Children. And if there be no Wife, all to be di- 


made till a Year after Inteſtate's Death; and every 


one to whom Shares are allotted, to give Bond | 


with Sureties, that if Debts afterwards appear, he 


ſhall refund his ratable Part thereof, and of | | 


Adminiſtrator's Charges. Stat. 22 & 23 C. 2. c. 


10. 
And if, after the Death of the Father, any of | 


Share with her. Stat. : 4 2. + #7. 


tributed among the Children; and if no Child, to 
the next of Kin to the Inteſtate in equal Degree, | 
and their Repreſentatives. Diſtribution not to be 


= 


bis Children die inteſtate, without Wife or Chi!- + 
_ dren, in the Life of their Mother, every Brother . 
and Siſter, and their Repreſentatives, to have equal 


Eſtates N 


& 23 


nary, 


f of 2 
17. 

o the 
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= Ipprentices. 
5 Eftates pur auter Vie, if there be no ſpecial Oc- 
cupant, of which no Deviſe is made, or ſo much 
thereof as is not deviſed, to go, be applied, and 
Bigributed, in the ſame Manner as the perſonal 
Eſtate of the Feſtator or Inteſtate. Stat. 15 2. 


Appꝛentices. 


ONE to exerciſe a Trade bat ſuch as has 
ſerved ſeven Years Apprenticeſhip. Star. 
þ Flix. c. 4. 
Every Houſholder uſing half a Plough-Land 
wen have Apprentice any Perſon above the Age of 
10 Pears, and under 18, to ſerve in Huſbandry 


Wt 


None are bound to enter into Apprendi but 


. ſuch as are under 21 Years of Age. 16d. | 
> Apprentices under 15 Years old robbing their 
> Maſters not ouſted of Clergy. Sat. 12 A. fl. 1. 


i 2 


6 d. for every Pound for 50 J. or under, and 


5 12 4. for every Pound more than 50 /. which for 5 
= Years ſhall be paid or agreed for, in putting out 
z any Clerk, Apprentice or Servant, to learn any 
Proſeſſion, Trade or Employment, to be paid by 
the Maſter. 
= Words at length in the Indenture, which muſt he 
dated the Day it is executed; or the Maſter for- 
2 feits double the Sum given. 
AS Cut” within the Bills of Mortality muſt be brought 
the Stamp Office, and the Duties paid and 
ſtamped within a Month after dated; and where 
executed elſewhere, muſt, within two Months af.er 
they are executed, be brought either to the Head- 
IF | Office, or to ſome Collector of the Stamp. Duties; 


The full Sum given to be written in 


And Indentures exe- 


> if 


23 


YEN r » * 


n 
1 d 


Attidavits. 


if paid to a Collector, he mult Indorſe a Receip: 
for the Money paid him ; and the Indenture, if it 
is executed within 50 Miles of London, mult with- 


in 3 Months after Date, but if at a greater Di- g 
ſtance, 6 Months after Date, be brought to tbe 
Head Office to be ſtamped with one of the new 


Stamps. *And Indentures wherein the ful! Sum 
agreed on is not inſerted, or the Duties not pe id, 
or not ſtamped or tendred to be ſtamped, to be void, 


and not available to any Purpoſe whatſoever, and 
the Clerk or Apprentice not to have any Privilege 


of Freedom, or uſing his Trade. Money given 
to put out Apprentices, either by Pariſhes or pub- 


lick Charitzes, not to pay any Duty. No Inden- | 
ture, &c. to be admitted in Evidence in any Suit 


brought by the Parties thereto, unieſs he that gives 
it in Evidence, firſt makes Oath, that to the beſt 
of his Knowledge the Sum therein mentioned was 
all that was paid, c. on Behalf of the Appren- 
tice, for the Benefit of the Maſter, Qc. Where 
any Thing is given to a Maſter, not being Money, 
the Duty to be paid for the full Value thereof. 
Stat. 8 A. c. q. 

If any Mafier neglects to pay the Duties above- 
mentioned, he forfeits 50 J. Stat. g A. c. 21. See 
Stat. relacing to Servants, 20 G. 2. c. 19. 27 G. 
8. . 5 


Afidavits. 

King's Bench, | | 

H E ͤ true Place of HE Secondaries 
Habitation, and of the {everal Of- 

true Addition of every] fices not to file Affidavits 
Perſon that makes his] which are not taken be— 
Affidavit muſt be inſert | fore Perſons commiſſion- 


Common Plens. 


ed therein. Reg. M. 15jed; and to that end 
Car 2. 8 Books of the Names ef 

'T ke Court having de | Perſons lawfully autho- ig 
clared that no Affidavit riſed to take Aﬀidavits fi 
worn beſcte a Commiſ- in the Country to be yy 


| 
; 


loner | | uſed fi 


<3 
4 4 


erp! 
if it 


ith- 
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1 Appearance and Common Bail. 


oer in the Country, uſed in this Court, ſhall 
Dall be read in Court 


before it be filed; it is 
de fired, that ſuch Afi- 
davits be brought to the 
Clerk of the Rules, to 
be filed in ſuch conve- 
mient Time, that Copies 
of them may be duly 
made, and delivered to 
the Party affiling the 
Notice in the K. 


B. Office, 


M. q G. 2. 


I Appearance and 


PON every Judg- 
ment confeſſed by 
rant of Attorney, 
B i for the Defendant 
bal! be filed to warrant 
Judgment; or the 
Fe who ought to 
it, ſhall forfeit 10 s. 
; 33 Bail. piece not 
d; and for every 
ot her ſuch Common Bail 
0 ſich ought to be af- 
Wd 105. and puniſhed 

he Court ſhall think 


King's Bench. | 


"Fo J. 1 & I. 
| i 11 | 


be delivered to, and kept 
by the Secondaries, and 
no Affidavit ſhall be read 
in Court before it is filed, 
Reg. T. 2 W. & M. 

But all Affidavits 


ſworn in Town before 


a Judge, or in Court, 
may be read in Court 
before 


nothing. paid for them, 
1 Aar. Cn. 3 
Ahdavits to be pro- 


duced, read, or made 


ok of, befors any of the Prothonotaries upon Ta- 
Xation of Coſts, and other Matters to them refer- 
red, ſhall be filed by the Secondaries in the re- 
* Prothonotaries Offices. Reg. H. 11-G. 26 


Common Ball. 


Common Pleas. 
Ppearances to be 


duly entred with 


the Prothonotaries or Fi- 
lazers with whom the 
ſame ought to be en- 
tred ; but if ſpecial Bail 
be required in the Caie, 
the Plaintiff not to be 
concluded by ſuch Ap- 
pearances, if he inſiſts 
upon it. Reg, M. 1654. 

Appearances muſt be 
entered in the Office 


where the-Procels iſſued, 


as upon a Capias, e. 
9 2 with 


they are filed 
with the Secondary, and 


27 


28 Appearance and Common Bail. 
If any Defendant vo- with the Filazer, or up- 
luntarily appears, at the on a Writ of Privilfee - 
Suit of any Plaintiff, in | with the Prothonotgty. 
any Action, ſuch Ap- Any Attorney /of ei. 
pearance ſhall be of no ther Bench acg@pting a 
effect, except the Attor- | Warrant to Fppear, or 
ney for the Plaintiff, ſubſcribing Procels, 
within 14 Days after Declaration, 
ſues out a Latilat or Bill rant to appear, 
of Middte/ex. Reg. I'. Appearance to be enter. 
4 W. & M. ed, or be liable to an 
To diſtinguiſh by Attachment, or be put 
whom common Bail is out of the Roll as the 
filed, when filed by the Cale requires; and the 
Plaintiff for the Defen- Party not to be received 
dant, theſe or the like to countermand ſuch Ap. 
Words ſhall be written pearance after his Re. 
on the Bail-piece, FIL ED tainer. Reg. M. 1654 


— 9 ISS 


— y— — —— 


— —ͤ— 


\ ACCORDING TO THE & wid. poſt. f 
STATT E. Reg. M. 10 9 
1 . . 


ä No Deſendant fhal 

: imparl, amend his Plez 

or move to change thi 

Venue, nor ſhall any At 
torney receive or deliver any Declaration or Count, 
unleſs Appearance be firſt entered; and the Fil 

I zers may at all convenient Times freely peruſe ti: 
Doggets and other Memorials of the Prothonon 2 
ries, that in every Term they may deliver in Wr: # 
ting the Names of Attornies, who have not ee 
tered Appearances, to the Lord Chief Juſtice 0 Þ 
his Brethien (u hich they are required diligent! | 
to do,) that the Juſtices may without A 
proceed againſt ſuch Ofenders. Reg. E. 
Car. 2. 

For preventing Neglects in entering Appen 
ances, all the Rules heretofore made relating then 
to ſhal] be punctually obſerved ; and for the fit 
tker enforcing them, it is ordered that every 

corre! 
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lil. 
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5 


appears, ſhall be compelled to plead, as of the 


7 5 
. 


in an inferior Court, 
Z Proceſs being ſerved) ſhall appear at the Return 
= thereof, or within 8 Days after, and the Affidavit 
of Service of ſuch Proceſs may be made before 


arreſts in Civil Caſes. 


* torney of this Court accepting or ſubſcribing any 
Warrants to appear for any Defendant ſhall enter 


| 3 Appearance within * four Days after the Appear- 
Z ance Day in London and Middleſex, and in 8 Days 
in other Counties, or be liable to an Attachment, 


1 and ſhall not be diſcharged therefrom, till he hath 


9 paid full Coſts to the Plaintiff for the Proſecution 


on ſuch Attachment; and the Defendant when he 


3 Time when he ſhould have pleaded, if his Appear- 
ance had been duly entered. oy: HE. 6 
. 


j 
3 
f 
; King's Bench and Common Pleas, &c. 
7 
IN. all Caſes where the Cauſe of Action amounts 
not to 10 J. in a ſuperior. Court, or to 40 6. 
the Defendants (a Copy of 


ſhal 7 any Judge or Commiliioner of the Court, out of 
Plez # whica ſuch Proceſs ſhail iſſue, or before the Offi- 
ge thi 3 cer for entring common Appearances, or his De- 
yy At, Puty 3 and is to be filed grazs. Stat. 5 G. 
-ount, c. 27. 
Fi 
iſe tit N 1 
_ Arreſts in Civil Caſes, 
ot en (A) For what Cauſes. 
ice = } 
gent!” N a ſuperior Court, an Affidavit muſt be made 
flute I before a Judge or Commitiioner of the Court, 
D. or before the Officer or Deputy that iſſued the Pro- 
2 ceſs, that the Cauſe of Action amounts to 10 / or 

ppes # upwards, and in an inferior Court to 40 5. or up- 
then 8 3 Wards, 
e fil — — 
ry A * But fee the Statute following. 


torre 
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5 Irreſts in Civil Caſes. 


wards, otherwiſe the Defendant is not to be ar. 
reſted, but only ſerved with a Copy of the Proceſs; 
and the Sum in the Affidavit muſt be indorſed on 
the Writ. Stat. 12G. 1. c. 29. & 6G. 2. c. 27. 
Where the Cauſe of Action does not amount to 
10/. in a {uperior Court, nor to 403. in an in- 
ferior Court, no ſpecial Writ, nor Proceſs ſpecial- 
ly expreſſing the Cauſe of Action to be iſſued, on 
Forfeiture of 10 J. by the Attorney or Officer ſu- 
ing it out, to the Perſon aggrieved. Stat. 5. G. 2. 
4. 27. | — 
And no Perſons are to be arreſted in Actions on 
penal Statutes, Slander, Treſpaſs, Battery, Wound. 
ing or Impriſonment, unleſs by Order of Court, 
or Warrant from a judge; nor in Covenant, un- 
leſs for the Payment of Money. Law of Arreſts 5. 
The Stat. 12G. 1. c. 29. is made perpetual by 


Stat. 21 G. 2. c. 3. 


(B) By what Authority made. 


H E Sheriff and his Officers, are not to ex- 
amine the judicial Act of the Court, but 
ought to execute the Writ. Dalton's Sheriff, 104. 
Dyer 60. ꝙ Co. 68. 10 Co. 70, & 76.6. 
Ard they are not puniſhable for arreſting a Man 
3 18 Without a Cauſe, where the Court awards Process 
Þ 287 to the Sheriff. 20 H. 6. pl, 5 | 
ut this Difference is to be regarded, that when 
the Court has Juriſdiction of the Cauſe, and pro- 
+ | eds znwer/o ordine, or erroneouſly, the Officer is 
& 230 excuſeable 3 but when it has not Juriſdiction, the 
; Proceedings are coram ron judice, and an Action 
will lie againſt the Officer, without regard to the 
7 | Proceſs. Dali. Sher. 106. 
BELIEF A Sheriff, Sc. making out his Warrant, not 
BET having the Proceſs, and the Procurers thereof, up- 
on Complaint to the Juſtices. of Aſſiſe, or Judges 
of the Court, ſhall be liable to Attachments, So. 
| | and be examined upon Oath, and on Confeſſion 
48 or Proof by Witneiles, to be committed till Satis- 


8 


faction 


e . Arreſts in Civil Caſes. 
faction made to the Party grieved of 10 4. and 
= ſuch Cofts and Damages as the Judges ſhall ſet 
27. A down; and 20 J. a piece for the King. Star. 
43 El. c. 6. 

And by Stat. 6 G. 1. c. 21. the Porfeiture for 
making out any Ws before Receipt of the 
Wit is 10 . 


(C) By whom made. 


N all Civil Caſes the Sheriff 1s the proper 
4 Officer for execating Writs and Proceſs, which 
he may either do himſelf, or command his Under 


to do it, and ſuch Command is good without any 
Precept in Writing; but where he commands one 
that is no ſworn or known Officer, he muſt deliver 
him the Writ itſelf or a Precept in Writing ; yet 
_ _-= in ſome ſpecial Caſes Writs and Proceſs muſt be 
o ex. directed to the Coroners, as where the Sheriff is 
„but of Kin or Tenant to one of the Parties; where the 
104. Sheriff is Party to the Suit; where he makes de- 
fault in executing Proceſs; or where Partiality is 
Man found in him: But if he be dead or removed, or 
rocels there be no Sheriff, the next Sheriff choſen maſt 
execute the Proceſs. Law of Arrefls , 10, 11, 
when 12, 66. | | 
pro- If the Sheriff die before the Expiration of his 
er ; Year, or before he be ſuperſeded, the Under She- 
| the riff may execute the Office in his Name till another 
ction is appointed. Stat. 3 G. 1. c.15 


1 the Coroners, all the reſt in that Suit muſt be di- 

rected to them, although the Sheriff be removed, 

- > dead, or acquitted, and another indifferent Sheriff 

Z choſen, depending that Suit. Dali. Sher. 99. 

. * Proceſs muſt be executed by all the Coroners in 
the ſame County. Szamf, 53. But if three of 
3 „ C 4 them 


* ſheriff, Bailiff, or other ſworn or known Officer 


Where the original „ is once directed to . 
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Atrefts in Civil Caſes. 


them die, the fourth may execute and return the 
Proceſs, until more are Choſen. 1 7». 181. 6. 

#- Where there are two Sheriffs, and one of them 
is Challenged, the other may execute the Writ in 
the Name of both, and ſo in caſe of two Coroners. 
1 Salk. 15 2. 

Proceſs againſt Citizens of en awarded to the 
Sheriff of the County, becauſe the Officers of the 
City were Citizens. Dall. Sher. ꝙq. 

For Favour in the Under- Sheriff, the Proceſs 
muſt be directed to the High Sheriff, with this 
Clauſe, zhat the Under- veer ſhall not meddle. 
ns, 

But where both the Sheriff and Coroners are 
partial and faulty, the Proceſs muſt be directed to 


Eliſers, i. e. Perſons choſen by the Court. 


The Palace of J/?min//er being exempt out of 
every County, the Proceis mutt be directed to the 
Guardian or Keeper of the Palace. Dall. Sher, 


00: 


3 where it muſt be directed to the Biſhop. 
w ,, 
'Wheie the Mayor and Sheriffs of Londen are 
faulty, it muſt be executed by the Conſtable and 
Lieatenant of the Tower. Ibid. 101. 5 


D) Fho may not be arreſted. 


EERS of the Realm, nor their Servants ; 
Members of Parliament or Convocation, nor 
their Servants in the Time of Parliament or Con- 
vocation, and for certain Days before and after; 
Ambaſſadors nor their Servants; the King's Ser- 
vants, unleſs Leave is granted by the Lord Cham- 
berlain ; The Lord Mayor of London; T hoſe Per- 
ſons whoſe Attendance are requiſite in any of the 
King's Courts at Weſiminſter, as the Judges and 
their neceſſary Servants, Clerks and Attornies, &c. 
vid, Title Privi; ed Per fons. | 


A Bank- 


. 5 Writ, for which Memoren: 


Atreſts in Civil Caſes, 
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A Bankrnpt is free from Arreſts in going and Pankruprs, 


e to ſurrender to the Commiſſioners, and from 
I& 1:3] Surrender for 42 Days, or ſuch further Time 
As {ha}! be allowed to finiſh his Examination, pro- 
ied he was not in Cuſtody at the Time of Gurmans: 
ger; and if he be arreſted for Debt, or on any Eſcape 
Warrant, coming to ſurrender, or after his Surrender, 
Within the Time before-mentioned ; then on produ- 
ing the Summons or Notice under the Hands of the 
on or Aſſignees, and giving the Officer 

Copy thereof, he ſhall be diſcharged ; and if any 


Officer detain ſuch Bankrupt, he ſhall forfeit to 


the Bankrupt for his own Uſe 5 J. for every Day 
He detains him. And if any Commiſſion of Bank- 
eue ſhall iſſue againſt any Perſon who ſhall have 
en diſcharged by Bees, þ of this Act, or ſhall 
have compounded with his 
to them his Effects, and been releaſed by them, 
or been diſcharged by any AR of Infolvency, then 
the Body only of ſuch Perſon ſhall be free from 


Hall remain liable to his Creditors (the Tools of 
Frade, neceſſary Houſhold Smock, aud neceſſary 


earing Apparel of ſuch Ban kruopt, and his Wife 


J Children excepted) unleſs the Eflate of ſuch 
Perſon produces clear 15 s. In the Pound, Sea“. 


by. 2-6, 30, 


Pervice by any Proceſs or Executior (except for 
; mien Matter) unleſs for a real Dehr, or other 
Ju! Cauſe of Action amounting to 20 /. of which 
+ avi muſt be made before a Judge o the Court, 


> 2% 
7 


Memorandum of which Oath to be marked on 
am or Oath no 


e to be taken: And if any Perſon be arreſted: 


| Pon hereco, the judge of the Cou:t t, on Com- 


Plaint of the Party, or ni: Officer, m ay ex: mine 
the ſame, and by Warrani diſcharge ſuch Scaman 
. C * with- 


+ 
2 


reditors, or detfvered | 


Arreſt and Impriſonment ; but the future Eſtate 


pr ſome Perion authoriſed to take \thdavits, a 


Perſons who liſt themſelves to ſerve on board Sailors. 
any Ship of War, ſhall not be taken our of the 


* — 


* 5 * OO In ay — 4 4 
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Arreſts in Civil Caſes. 


without Fees, upon Proof, that he was belongin 
to one of his Majeſty's Ships, and arreſted contrar 
to this Act; and to award Coſts, for Recover 
whereof he ſhall have the like Remedy that t 
Plaintiff might have had for kis Coſts. But an 


2 


Plaintiff, on Notice firſt given in Writing of u 


Cauſe of Action to {auth Seamen, or left at his la ö 


Place of Reſidence before his entering into the Se. 


EY 


vice, to file a common Appearance in ar ACticr, © 


for any Debt, ſo as to proceed to Judgment ant 
Outlawry, and to bave Execution, other tha: 
againſt the Body, Stat. 1 G. 2. ft. 2. c. 14. 
And the ſame with reſpe& to a Volunteer 
Soldier, only that the original Debt for which h: 
may be arreſted by Proceſs or Execution mui 
amount to 104. Stat. 19 GC. 2. c. 11 


Dalaters. 


Heirs, Ex- 


I 


5 


* 
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No Attorney at his Peril to make out any Pre 


ecutors and cept or Writ with an Acetiam againſt any Hei, 


Zamini-. Executor or Adminiſtrator, or in any Caſe when 

frrators. by the Cuſtom of the Court ſpecial Baill is na 
required. Reg. M. 15 Car. 2. B. R. 5 

At the Suit If a Perſon procure another to be arreſted i 


of Per/ons the Marſbalſea, or in any Court within London, o 


KNHRRIWB, 


in any City, Borough, Town corporate, or othe! 


Place where any Liberty is uſed to hold Plea in 


perſonal Actions, at the Suit of any Perſon where ; 


there is no ſack Perſon known, or without the 


Plaintiff's Conſent ; every Perſon who ſhall ſo pro- 


cure any Arreſt, c. and ſhall be accuſed by In. 


dictment, Preſentment, or by the Teſtimony 
two Witneſſes, or other due Proof, fhall ſuffer 
6 Months Impriſonment, and before he ſhall be 


delivered ſhall pay to the Party arreſted or attached 


. 


treble Coſts; and alſo forfeit unto ſuch Perſon in 


whoſe Name he ſhall procure ſuch Arreſt, Os. 
if there be ſuch Perſon known, 10/. Stat. 8 El. 
Ce 2. 


After once If a Defendant be legally delivered from an 


charged. Arreſt upon any Proceſs, he ſhall not be arreſted 
again a; the fame time, by virtue of another Pro- 
cels, 
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Arreſts in Civil Cales, 
ceſs, at the Suit of the ſame Plaintiff, The At- 
torney or Plainti? offending, the Attorney to be 
expelled, and both to be puniſhed as the Court 
ſhall think fit. Reg. 15 Car. 2. B. R. 


(E) When to be made. 


| Latitat may be taken out before the Money Be/ore 
A is due, but the Defendant muſt not be ar- Maney 
reſted upon it before; and this differs from an de. 
Original, for if it be teſted before the Money due, 

it is abateable. By the Cuſtom of London, the 
Debtor may be arreſted before the Money 1s due to 

make him find Sureties. 1 Vent. 28. B. R. 

A Plaint levied in an inferior Court before a Before 
Debt contracted, and an Arreſt on a P:oceis upon Debt con- 
the Plaint, adjudged ill. Farreſ. 55. B. R. tradted. 

An Arreſt before the Writ or Proceis ſued out B-/ore 


is not good, altho' the Writ be teſted before the i ſued 


Arreſt, 3 Keb. 213. Raym. 161. 2 Keb 173. out. 
Whether or no a Writ be delivered to the Befure 


Sheriff before the Warrant and Arreſt, is not ma- / A. 


terial to the Bailiff, ſo long as in rei veritate there vet e 

is a Writ to warrant the Arreſt, And the Bailiff Sheriff. 

is not chargeable for the Execution thereof, for 

it is not his Privity, nor hath he Notice when the 

Writ is delivered to the Sheriff. 3 Lev. 93. | 
On a Writ returnable Oda Pur' in C. B. After the 

Defendant was arreſted the 10th of February, which E/[/9igns 

being after the Eſſoign Day, adjudged ill. 1 Keb. Day. 

718. | 

An Arreſt may be in the Night 25 w#ll as the In che 

Day, 9 Rep. 66. Cro. Fac. 486. 3 Salk. 46. Night. 
No Writ, och, Warrant, Order, Judgment O a Sur- 

or Decree {except fer Treaſon, Felony, or Breach day. 

of the Peace) mutt be ſerved or executed on a 

Sunday; ſuch Service is, void and the Offener is 

liable to anſwer Damages as if done without War- 

rant. Stat. 29 Car. 2. c. 7. | _ 


4 Liberty. 
| a Non Omit. is good, but the Bailiff of the Liberty 
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' Palace. 


Palaces | 
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Arreſts in Civil Caſes, 


If a Perſon be taken without a Warrant on a 
Sunday, and kept locked up till Monday, and then 
a Writ got, Falſe Impriſonment lies. And for an 
Arreſt by Proceſs an Attachment will be granted. 
6 Mod. 96. B. R. and Falſe Impriſonment alſo lies. 


1 Salk. 78. And yet a Defendant being arreſted 


on a Sunday by a Writ out of the Marſhalſea, the 
Court of B. R. denied to diſcharge him, on Mo- 
tion, but directed him to bring Falſe Imprijon- 


ment, 5 Mod. 


But the Bail may take the Principal, and con- 


fine him till Monday and then render him; and a 
Perſon that eſcapes may be taken. Mo. Ca. 231 


(F) Where to be made. 


where his Royal Perſon reſides. 

The great Manſion houſe, late Parcel of Poſ- 
ſeſſions of the Archbiſhop of 7574, and the Park, 
and the Soil of the ancient Palace at Veſiminſter, 
ſhall be the King's whole Palace at Weſiminſter, 
and ſhall extend to all the Streets leading from 
Charing Croſs to the Sanuary Gate at Weftminſier, 
and in all the Tenements on both Sides of. the 
Street from the ſaid Croſs to Neſiminſter- Hall, 
ſituate between the Thames on the Eaſt, and Park- 
Wall on the Weſt. Stat. 28 H. 8. c. 12. 5 

An Arreſt by the Sheriff in a Liberty without 


A N Arreſt muſt not be in the King's Palace, 


ay have an Action againſt the Sheriff for entring 
his Liberty; but upon a Que Minus the Sheriff 
may enter any Liberty. 1 Lilly 94. 

An Officer committed to the Fleet, for arreſting 
an Attorney of C. B. at the Suit of an Attorney 
of B. R. in Palace Yard, near the Hall-Gate, the 
Court then ſitting, upon an Attachment of Privi- 
lege, and the Defendant was diſcharged on filing 
common Bail. 2 Med, 181. 

Plaintiff 


12 * <4 K 


* 


arreſts in Civil Caſes. 


A Defendant going to the Court to give Se- 
chrity of the Peace is privileged for the Time, 
Homberb. 29, 

3 An Arreſt in 1efminſter- Hall, ſedente Curia, 


bw not on Execution ; yet in that Caſe the Officer 
5 | puniſhable. 3 Sa/k. 46. But it is ſaid, ſuch 
Arreſt is allowable where the Defendant is not 
Pivileged by his Attendance upon Buſineſs in ſome 
burt, nor otherwiſe privileged by ſome ſpecial 
Rule or Order of Coprt ; for it is the Buſineſs and 
not the Place that protects him. 1 Lilly 95 

A Witneſs Sabpæna' d, is privileged i in | going or 
turning. 1 Vent. 11. 


| $.120ark, or their Officers, 6n Requeſt are to 
take the Po? Comilatus, or ſuch other Power as 


faces of. White-Fryars, Sawoy, Saliſbury Court, 
Rem- Alley, Mitre. Court, Fuller's Rents, Baldævin“ 
Gerdens, Montague-Chſe or the Minories, Suffolk- 
Place or the Mint, Clink or Deadman's Place Wap- 
my, Stepney, or other Place in the Bills of Mor- 
ality, and arreſt, and in Caſe of Reſiſtance, or 
Refuſal, to open the Door, to break open any 
Doors to arreſt the Body, or ſeize the Goods by 
Execution or Extent, Vid. Stat. 8 & g V. z. 
7. 9 6.1 c. 23. 21 GC. 1-6 25 


(G) How 


may be diſcharged on Motion, if on Meſne Proceſs, 


Ems requiſite, and enter the pretended privileged 


f 35 
” PlaintiF immediately after a Trial in C. B. Court. 
Was arreſted at Suit of the Defendant by Proceſs 
of B. R. the Plaintiff was diſcharged and the De- 
fendant fined. Go/4}b. 33. 


The Sheriffs of London and Middleſex, Head- Pretended 
Miliff of the Liberty of the Duchy of Lancaſter, privileged 
High Sheriff of Surrey, Bailiff of the Borough of Places. 
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* Of break- 
ing open 
Doors. 


Fac. 485, 486. 


1 Vent. 306. Farreſ. 8. 


Arreſts in Civil Caſes. 


(G) How made. 


| HE Officer to whom any Warrant is 
[ rected and delivered, ought with all See : 
and Secrecy to execute it. Dall. Sher. 103. 
By the Common Law, every Man is bout 


aſſiſt not only the Sheriff in executing the Kin 


Writs, but alſo his Bailiff that has his Warra | 
< Inſt. 193 ; : 

An Arreſt without ſewing the Warrant, 2 
without telling at whoſe Suit, until it be demand: 
is legal; and a Perſon being arreſted by a Bail 
is in his Cuftody for all Cauſes for which the 8 
riff had made his Warrants againſt him. 0 


If a Bail who has a Warrant againſt a M 
only ſay, I arreſt you at the Suit of A. B. it is: 
ſufficient, but he muſt actually Jay hold of hi? 
or touch him, otherwiſe it is no Arreſt, Cro. J. 
486. 1 Sal-. 79. 

A Sheriff may not break open a Houſe to ta" 
Execution, unleſs in the King's Caſe, or fu? 
Contempt, &c. Cro. Eliz. 908. 

But if a Bailiff touches a Perſon's Hand, ei 
as he puts it out of a Widow, or the Bailiff put 
his Hand and touches him (he having a Wars 
to take him) he is then his Priſoner, and hen 
joſtify breaking open the Houle to take him aur 
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(H) Of preventing Arreſts. 


F a Bailiff has a Warrant to arreſt a M.. 
and another hinder him from doing 1t, i:Y 
being no actual Arreſt, it is not a Reſcous, buf 


is a Contempt of the Court. 6 Mod. Rep. 210. 
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'the other to the Informer. 
Warden of the Fleet, and of the Palace at Ve- 


Arreſts in Civil Caſes. 


(I) The Fees on an Arreſt. 


O Sheriff, Under- Sheriff, Bailiff of a Fra n- 
chiſe, or other Bailiff, ſhall take any Thing 
of any Perſon arreſted or attached, for Fine, Fee, 
Suit of Priſon, letting to Bail, or ſhewing any 
Eaſe or Favour, except to the Sheriff 20 d. the 
Bailif which makes the Arreſt or Attachment 4 4. 


and the Gaoler, if the Priſoner be committed, 4. d. 
on Forfeiture of treble Damages to the Party ag- 


grieved, and 40 J. one Moiety to the King, and 
Provided that the 


minder, be not damaged thereby. Stat. 23 H. 6. 
c. 10. For Actions brought on this Statute, &c. 
ſee 5 Mad. Rep. 225. 1 Salk, 373. or the Law 
of Arreſts 75, 76, 77. And ſee the firſt Article fol- 
lowing. 


(K) Treatment under Arreſts. 


N 


39 


O Sheriff, Under-Sheriff, Bailiff, Serjeant Claus to 
at Mace, or other Officer or Miniſter, to be eiuer 


convey or carry any Perſon by him arreſted, or ed on A, 


being in his Cuſtody by virtue of any Writ, Pro- 26%. 


ceſs, or Warrant, to any Tavern, Alehouſe, or 
other public Drinking-houſe, or to the private 
Houſe of ſuch Officer, or of any Tenant or Rela- 


tion of his, without the Conſent of the Perſon in 


Cultody ; nor charge him for Liquors, Victuals or 
other Things more than he ſhall freely call for; 
nor cauſe or procure bim to call or pay for ſuch 
Liquors or 'Things, except what he ſha]l particu- 
larly aſ for; nor demand, take, or receive, or 
cauſe to be demanded, Oc. directly or indirectly, 
any other Sum than by Law allowed for Arreſt, 
taking, detaining or waiting "till the Perſon in 
Cuſtody 


Arreſts in Criminal Cales. 
Cuſtody has given Appearance or Bail, agreed 
with the Plaintiff, or is ſent to the proper Gaol 
of the County, c. nor exact or take any Reward 
for keeping the Perſon in Cuſtody out of Priſon; 
nor carry him to Priſon within, 24 Hours from 
the Time of Arreſt; nor take more for Lodging, 
Diet or other Expences, than allowed by the Ju- 
ſtices at the Quarter-Seſſions, who are required to 
make a ſtanding Order for aſcertaining ſuch Ex- 

nces. And every Perſon intruſted with the Exe- 
cutidn of ſuch Proceſs, muſt deliver a printed Copy 
of the above Clauſe to every Officer employed co 
execute Warrants, and it muſt be a Part of the 
Condition in the Officer's Security, that he will 
deliver a Copy of the ſaid Clauſe to every Perſon 
he arreſts and carries to any Houſe, and permit 
him or any Friend to read it, before any Liquor 
or Meat be called for; and if any Officer permit 
Liquor or Victuals to be called for, before it be 
ſo read, ſuch Neglect, beſides Breach of the ſaid 
Condition, is a Miſdemeanor in the Execution of 
Proceſs. And every Sheriff, Gaoler, &c. to permit 
every Perſon arreſted to ſend for Beer or other Food 
from what Place they pleaſe; and to have ſuch 
Bedding or other Things as they think fit, with- 
out purloining or detaining the ſame, or requiring 
them to pay for uſing thereof, or putting any 
Difficulty upon them relating thereto. Sat. 2. G. 


2. C. 22. 


Arreſts in Criminal Cafes, 
(A) By 4 Sheriff. 


E is the principal Cofiſervator of the Peace 
within bis County, and may ex Officio award 
Proceſs of the Peace, and take Surety for it. 
Vid. (D) fot. 5 
5 (B) 2 
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Arreſts in Criminal Caſes, 


(B) By @ Coroner. 


E is another principal Conſervator of the 

Peace within the County, and may bind a 
Perſon to the Peace, except where Surety is taken 
by him as Judge of his own Court for an Affray 
done in ſuch Court. 


(C) By a Juſtice of Peace, and hy his 


Command. 


Fam of Peace by Word of Mouth may au- By Parol. 


thoriſe any Perſon to arrelt another for Breach 

of the Peace in his Preſence, or for a Riot in 
his Abſence. ' Haw. FP. C. B. 2.8 13. © 14. 
Haw. P. C. B. 1.c. 65. 16. 1 

And if a Juſtice finds Perſons riotouſly aſſem- 
bled, he alone may arreſt the Offenders, and bind 
them to good Behaviour, or impriſon them, for 
want of Bail. Haw. P. C. B. 1. c. 65. F 16. 


41 


A Juſtice of Peace may grant his Warrant to By Var- 


arreſt, for Treaſon, Felony, Premunire, or other „ant. 


Offence againſt the publick Peace ; and where any 
Statute gives him Juriſdiction over an Offence, or 
a Power to require a Perſon to do a certain Thing 
mentioned in the Statute, by Implication it gives 
him Power to grant his Warrant for that Purpoſe. 
2 Hawk. P. C. 84. N 
But he can't grant a general Warrant to {earch 
ſuſpected Houſes in general for ſtolen Goods, 
Ibid. 82. 


The ſafeſt Way of Proceeding for the Perſon 
that has the Suſpicion, is to make the Arreſt in his 


proper Perſon, and get a Warrant from a Juſtice 
to the Conſtable to keep the Peace. 2 Haav. 
F. Ge $5, | © 

A juſtice 


42 


Arreſts in Criminal Caſes. 


A juſtice cannot grant a Warrant for the Peace 


or good Behaviour againſt a Lord of Parliament, 


(that muit be by Subpera out of Canc.) yet one 
Juſtice may againſt another. 


He that demands Surety of the Peace, mult 7 
make Oath of Blows given, or that he itands in 


fear of his Life, or {ome bodily hurt, or that he 
fears another will burn his Houſe, &c. before a 


_ Juſtice can grant his Warrant. 


(D) By Moyers and Bailiffs of Towns, 


-AYORS and Bailiffs of Corporations are 
Juſtices of the Peace pro Tempore. . 

None (except the King's Servants in his Pre- 
ſence, and his Miniſters in executing theixs Offices, 
and their Aſſiſtants, or upon a Cry made for Arms 
to keep the Peace) muſt go before the King's Ju- 


ſtices or Miniſters doing their Office, with Force, 


in Affray of the Country, nor go or ride armed 
in Fairs, Markets, nor in the Preſence of the 
Juſtices or other Miniſters, nor elſewhere upon 
Pain to forfeit their Armoar to the King, and 


their Bodies to be committed to Priſon at the King's 


Pleaſure. And the King's Juſtices in their Pre- 
eincts, Sheriffs and other Miniſters in their Baili— 


wicks, Lords of Franchiſes and their Bailiffs, and 


Mayors and Bailiffs of Cities and Boroughs, and 
Burgholders, and Wardens of the Peace, to execute 
this Act. Stat Northampton, 2 E. 3. c. 3. 

And a Juſtice of Peace or Head Officer of a 


City or Town Corporate may convict a Perſon of 


Drunkenneſs. Stat. 21 Fac. 1. c. 7. And pu- 
niſn Tiplers. Stat. 4 Fac. 1. c. 7. And enter 
Places where unlawful Gaming is ſuſpected to be 
uſed, and impriſon the Keepers of the ſame, and 
the Players, till Sureties found not to uſe or play 


at ſuch Places. Star. 33 H. 8. c. 9. c 
And 
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Arreſts in Crimin aſes. 


And Juſtices of Peace, Sheriffs, Under. Sheriffs, 
Mayors, Bailiff of Cities and Corporations, High 
and Petty Conſtables, and other Peace Officers, 
and other Perſons commanded to aſſiſt, may ſeize 
Rioters who don't diſperſe in an Hour after Pro- 
1 wy carry them before a Juſtice. Sar. 
1-E,; x; | 

And Bali of Towns may arreſt ſuch Perſons 


2s they ſuſpect againſt the Peace, on Stat. Win- 


chefl. c. 4. Hawk. P. C. B. 2. c. 13. 612. 


(E) By Conſtables. 


43 


F a Man lays Murder or Felony to another's 7/7:hout 
Charge, or ſuſpect him of Murder or Felony, Warrant. 


he may declare it to the Conſtable, who ought to 
take him before a Juſtice: And if by common 
Fame a Man be ſuſpected, the Conſtable ought 


to arreſt him, and bring him before a Juſtice, tho? 
there be no Accuſation or Declaration. Bacon 


Office of Conſt. 


An unlawful Arreſt without W cannot he By Vas. 


made good by Warrant taken out afterwards. rant. 
= Hawn. P. C. B. 2. c. 13. 


If Conſtable after Arreſt by Warrant ſuffers the 
Offender to go at large, upon a Promiſe to come 
again at ſuch a Time to find Sureties, he cannot 
arreſt him again by the ſame Warrant. But if the 
Offender returns and puts himſelf again into Cu- 
ſtody, he may detain him and bring him before 
the Juſtice purſuant to the Warrant. bid. 

He cannot juſtify an Arreſt by a Juſtice's War- 
rant, which expreſly appears in the Face of it, to 
be for an Offence out of the juſtice's Juriſdiction, 
or to bring the Party before him at a Place out ef 
the County for which he 1s a Juſtice; but may 
Execute a general Warrant to bring a Perſon before 
2 Juſtice, to anſwer ſuch Matters as ſhall be ob- 
jected againſt him on the Part of the King, for he 

may 
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London. 


Arreſts in Criminal Taſes, 
may preſume ihe jaſtice's Cognizance unleſs the 
contrary appears. {bid. 9 10. But ſee 2 Inſt. 
521. | . 
A Warrant directed to a Conſtable or private 
Perſon, to arreſt a particular Perſon for a Miſde- 
meanor within the jaltice'* Juriſdiétion may be 
executed, whether the Perſon in the Warrant be 
guilty or not, be indicted for the {ire Hence or 
not, or whether any Felony were committed or 
not; for he that executes it is not anſwerable for 
the Juſtice's Proceedings, but he alone. 74:4. 
$ 11. 

A Conſtable, if he will, may execute a Warrant 
directed to him by Name in any Place in the 
County, tho” he need not go out of his own Pa- 


Tiſh ; otherwiſe if directed to all Conſtables. 


1 Sa/i. 175. 3 Salk. 99. 

He may carry an Offender either before the 
Juſtice that granted the Warrant, or any other at 
his Election; if the Warrant don't direct the Of- 
fender to be brought before him that granted it. 
5 Rep. 5 9. 

And Conſtables in Londin are to keep the peace 
to the utmoſt of their Power, arreſt Affrayers, 
Rioters, Breakers of the Peace, and carry them 
to the Houſe of Correction, or Compter; and in 
Caſe of Reſiſtance to make Outcry on them, and 
purſue them from Street to Street, and from Ward to 
Ward til] they be arreſted. And they are to aſſiſt 
the Watch, and the Watch are to obey their Or- 
ders in conveying Offenders to the Compter, till 
examined and puniſhed by the Lord Mayor, Cc. 
And he may execute Warrants, &c. throughout 
the City upon Occaſion. Vid. Law of Arreſts, 


2 
And by Stat. 10 G. 2 c. 22. In London Con- 


ſtables to apprehend Night- Walkers, Malefactors 


and ſuſpected Perſons, who ſhall be found wandring 
or miſbehaving themſelves, and carry them as ſoon 
as may be before a Juſt! ce. 


(F) By 
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Malefactors, Rogues, Vagabonds, and diſorderly 


obliged to apprehend the Offender, otherwiſe they e Laww, 


Arreſts in Criminal Taſcs, 


| (F) By Wa chin 2 


N London a Watchman, in the Abſence of the 
Conſtable may apprebend all Night Walkers, 


Perſons whom they 6nd diſturbing the Peace, or 
ſhall have juſt Cauſe to ſuſpect of any evil De- 
ſigns, to deliver them to the Conſtable, who is to 
carry them before a Juſtice. Sat. 10 G. 2. c. 22. 


(G) By private Perſons. 


LL Perſons preſent when Felony is com- By Cen- 
mitted, or dangerous Wound given, are mand of 


are liable to be fined and impriſoned for their 
Neglect, unleſs at that Time under Age. Harv, 
F. C. t 4b 

Alſo private Perſons are with the utmoſt Di- 
ligence, upon Hue and Cry, to purſue and en- 
deavour to take ſuch Offenders, tho not preſent 
when the Offence was committed. 15:4. 5 4. vid. 
Tit. Hue and Cry. | 

And they are obliged to aſſiſt an Officer (de- 


manding their Help) in taking Felons, ſuppreſſing 2 
Affrays, or apprehending Affrayers, c. Ibid. f 


7. 

Arreſts by private Perſons by their own Authority By Per- 
may be on Suſpicion of 'I'reaſon or Felony being uon of 
already done, or to prevent their being Cone, or Laab. 
in reſpec of inferior. Oflences. id. 

The Cauſes of Suſpicion, which will juſtify the 
Arrelt of an innocent Perſon are, 1. The common 
Fame of the Country upon ſome probable Ground. 
2. The living a vagranc and diſorderly Life, with- . 
out any viſible Means to ſupport it. 3. The be- 
ing in Company with one known to be an Offen- 

der, 
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arreſts in Criminal Caſes, 


der, at the Time of the Offence; or generally at 
other Times with Perſons of ſcandalous Reputa- 


tions. 4. The being found in ſuch Circumſtances 
as induce a ſtrong Preſumption of Guilt ; as c6ming 
out of a Houſe wherein Murder has been com- 
mitted, with a bloody Knife in one's Hand ; or 
being found in Poſſeſſion of Part of the Goods 
ſtolen, without being able to give a probable Ac- 
count of coming honeſtly by them. 5. The be- 
having one's ſelf in ſuch Manner as betrays a 
Conſciouſneſs of Guilt ; as where a Man being 
charged with Treaſon or Felony, ſays nothing to 
it, but ſeems by his Silence to own himſelf guilty ; 
or where a Man accufed of any ſuch Crime, upon 
hearing that a Warrant is taken out againſt him 
does abſcond. 6. The being purſued by Hue and 
Ni. 1 9, 10, Hh, 12; 13; 44. 

But no Cauſes of Suſpicion, dw many Proba- 
bilities ſoever there be, will Juſtify the Arreſt of 
an innocent Man, by one who is not himſelf in- 
duced to ſuſpect him to be guilty, whether he 
makes ſuch Arreſt of his own Head, or in Obe- 
dience to the Commands of a private Perion, or 
even of a Conſtable. 16:4. < 15. 

Any Perſon may lay hold of another, whom he 
ſees upon the Point of committing Treaſon or Fe- 
lony, or doing any Act which would manifeſtly 


endanger the Life of another, and may detain him 
till it may be preſumed he has changed his Pur- 


poſe. Bid. H 19. 

A private Perſon of his own Authority cannot 
arreſt one for a Breach of Peace after it is over. 
But he may arreſt a common notorious Cheat, go- 
ing about the Country with falſe Dice, and being 
caught playing with them, in order to bring him 
before a Juſtice, and it ſeems he may juſtify an Ar- 
reſt for any Crime prejudicial to the Public. 15. 
§ 20. 

Every Perſon who ſhall take and proſecute till 
convicted any Robbers in the Highway, Paſſage, 

Field, 
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Arreſte fn Crimfno? © aſe. p y 


Fins, Or Open Place 53 Mal! 3 20 1 6 I 2, obe- 
„(but 15 a Perſon be Riljed in apptehend- ies. 
; cs 11s Execators or Adminiſtrators hall | 
ve it) and tuch Perion ſhall have the Horſe, 


iure, Aims; Morey, or other Goods taken 
the Robber, provid ded they were not feloni- 
ol taken from any Lerion. Star. 4& 5 NV. & 
. E. 8. 

And the Streets of Fab 450 Weftminfler, and 
other Cities, Towns and Places are deemed High- 
| Ways Within that Act. O7a:t. 6G 1. c. 23. 

> Tf ary Perſon apprehend «nd convict any Of 2. Counter- 
4 ſenders for counterfeiting the Coin, or for diminiſh fetters and 
ing it for Gain, or bringing any clipt or counter- C/ippers of 
eite Coin in this Kingdom, he ſhall have 40 J. Coin. 
5 bor every Offender, Star. 6e „„ 6 19 

- The like as to any Offender who privately and 3 Shop- 
feloniouſly ſteals Goods of the Vaiue of 5 5. or liners, 
more, by Day or Night in any Shop, Warehouſe, 

Coach houſe or Stable (altho' ſuch Shop, Cc. be 
: not broke open, nor the Owners cr other Perſon 

| be not in it to be put in fear) or thoſe that ſhall 

ö gafſit, hire or command any Perſon to commit ſuch 
Oſtence. 
The like Reward on Conviction of any Perſon 4. Bur- 
guiſty of Burglary, or feloniouſly breaking and 3 
Fentring any Houſe in he Day time; or if the 

Party purſuing be killed, his en or Admi- 
niſtrators to have it. Stat. EC At 
The like Reward on Conviction of Perſons for 5 « Taking 
taking Rewards for helping Perſons to their ſtolen Reeds 
*Goods, ſuch Perſons not having apprehended the fy helping 
Felon that ſtole them, and brought him to Trial % Goc 

and given Evidence againſt him. Halen 
4 And if any Perſon armed, and being diſguiſed, 6. Being 
3 in any Foreſt, &c. incloſed v herein D Deer armrid in 
re uſually kept, or in any Highway, Heath, Com. Diſzuijt, 
mon or Down, or unlawfuily and wi! ſully hunk, &. 

Fr cond, Kill or ſteal any red or fallow Deer, or 
rob any Place where Conies or Hares are uſually 
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48 © Arteſfs in Criminal Caſes, 
| kept; or ſteal Fiſh out of any River or Pond; or 
unlawſully and wilfully hunt, &c any red ot 
fallow Deer, kept in any of his Majeſty's Foreſts 
or Chaſes incloſed, or in any Park, Sc. incloſed, 
where Oeer are uſually kept; or unlawfully and 
maliciouſly kill, maim or wound any Cattle, or 
cut or deſtroy any Trees planted in any Avenue, 
or growing in any Orchard, Garden, or Planta. 
tion; or ſet Fire to any Houſe, Barn or Outhouſe, 
or to any Hovel, Cock, Mow or Stack of Corn, 
Straw, Hay or Wood; or wilfully and maliciouſly 
ſhoot at any Perſon; or knowingly ſend any Let- 
ter without a Name ſubſcribed, or ſigned with a 
ſictitious Name, demanding Money, Veniſon or 
other valuable 'Thing, or forcibly reſcue any Per- 
ſon, lawfully in Cuſtody of an Officer, or other 
| Perſon, for any of the ſaid Offences ; or by Gift 
or Promiſe of Reward, procure any other to join 
with him in any ſuch unlawful Act; and any Per- 
ſon apprehending or cauſing ſuch Offenders to be 
convicted, and ſhall be killed, or wounded, fo as 
to loſe an Eye, or the Uſe of a Limb, in appre. 
hending ſuch Offenders, the Perſon wounded, or 
Executors, Oc. of a Perſon killed ſhall have 500% 
Reward. Sat. 9 G. I. c. 22. 3 
And che ſaid Act to extend to unlawful and ma- 
licious breaking or cutting down the Bank of any 
River or Sea Bank, cutting Hop binds, or ſetting * 
on Fire any Delph of Coal. Szaz. 10 G. 2. c. 32, Þ 


(FH) Of oppoſing, preventing and flying 


from Arreſts. 


oO oppoſe one who lawfully endeavours to 

| arreſt another for Treaſon, knowing the 
Party to be guilty, is Treafon, and he that ſo op- 
poles an Arreſt for Felony, is an Acceſſory to it; 
or Whoever knows him to have committed ſuch 
| Crime, 


Arreſts in Criminal Caſes. 


4 rime, receives and comforts him, and endeavours 
or to favour and aid him in making his Eſcape, be- 
comes a Principal in Treaſon, or an Acceſſory in 


d, 2 tho? he uſe no Force in giving ſuch Aſſi- 
1d ſtance to the Offender ; but if he barely receive 
or him, and permit him to eſcape, without giving 
e, him any Advice, Aſſiſtance or Encouragement in 
ait, he is only guilty of a High Miſdemeanor, and 


e, not a Capital Offence, nor is the Party himſelf 
n, that flies from an Arreſt, but he is liable to for- 
ly feit his Goods. And whoever, in any Caſe, re- 
t- fuſes to undergo that Impriſonment which the Law 
a 2 puts upon him, and frees himſelf ſrom it by any 
2 Artifice, before he is delivered by due Courſe of 
r. 3 Law, is guilty of a High Contempt, puniſhable. 

: with Fine and Impriſonment. Hawst, P. C. B. 2 


iſt * 17. 91, 2, 3, 5 


(I) Of preakin open Doors. 


H E Law never allows ſuch Extremities but 
3 in Caſes of Neceſſity, after ſignifying to 

. = thoſe in the Houſe the Cauſe, and requeſting Ad- 
= mittance, _— then allowable in the following In- 
- 2 ſtances. 1. Upon a Capias grounded on an In- 
ny dictment for any Crime, or upon a Capias from B. 
i R, or Canc. tocompel a Man to find Sureties of the 
Peace or good Behaviour, or even upon a Warrant 
from a Juſtice for that Purpoſe. 2. Upon a Ca- 
pia Uilagat or Capias pro fine in any Action. 3. 
Upon a juſtices Warrant for levy ing a Forfeiture 


8 in Execution of a judgment, or Conviction for it, 
grounded on any Statute which gives the Whole, 
or but Part of ſuch Forfeiture to the King, and 

to authoriſes the Juſlice to give ſuch Judgment or 


the Conviction for it. 4. Where a forcible Entry or 


op- 3 Detainer is either found by Inquiſition before Ju- 
it; ſtices of Peace, or appears upon their View. 5, 
ach Where one known to have committed a dangerous 
ne, D Wound, 


Admit- 
fance into 
Inns. 


\- 


Wound, is purſued, either with or without a War- 
rant, by a Conſtable or private Perſon ; but not 


where one lies under a probable Suſpicion only. 6. 
Where an Affray is made in a Houſe in the View 
or Hearing of a Conſtable ; or where thoſe who 
have made- an Aﬀray in his Preſence fly to a 
Houſe, and are immediately purſued by him. 7. 
W here-ever a Perſon is lawfully arreſted for any 
Cauſe, and afterwards eſcapes, and ſhelters himſelf 
in a Houſe. Hawk. P. C. c. 14. 


Attoznies. 
King's Bench, Common Pleas, and Exchequer. 


Ttornies to be admitted of ſome of the Inns, 

and take Chambers or Lodgings near them, 
except Inhabitants or Houſekeepers in London, 
Nef miner, Southwark or the Suburbs, and the 
Liberty of the Tower of London, and &. Cathe- 
rine's there; and {worn Attornies of any Courts 
within the ſaid Cities, Towns, and Liberties. And 


no Perſon to be ſworn or admitted an Attorney or ; 
Clerk, (except the Perſons before excepted) unleſs 


ſo admitted in an Inn, and to produce, when 
ſworn or admitted an Attorney or Clerk, a Certi- 


ficate thereof, from the Treaſurer or Principal of 2 


the Inn. And not to put himſelf out of one Inn, 
till admitted into another. And to be in Com- 


mons according to the Orders of ſuch Inn. By rb 
12 Fudges, M. 3 An. 1704. and other Rules of 


Court, Trin. & Mich. 36 Car. 2. B. R. Mich. 165 4. 


Trin, 29 Car. 2. & Mic. 36 Car. 2. C. . 


2. R. 


r 


| 


. 


Ttornies 7 appear 


. in Court in Per- 
- fon on or before the 
EZ © 14th Day of Michaelmas or before the 14th Day 
' of Michaelmas Term, 


Term, and on or before 


| the 7th Day of every 


= other Term. Reg. T. 14 
Car. 2. 


Clerks and Attornies 


to attend the Court on 
Notice given them of 
Mlotions, or forfeit 105. 
= Reg. E. 1656. E. 14 
= Car. 2. 


Attornies perſonally to 


attend the Maſter at the 
Time by him prefixed 
(on having Notice there- 
= of) to examine Cauſes 
2 referred to him, on For- 
4 feiture of 10 5. Reg. H. 


15 Car. 2. 

Clerks, Philazers, and 
Attornies to pay to the 
Clerk of the Declarations 
25. at the End of every 
Term, or be ſuſpended, 
Reg. M. 16 Car. 2. 
19 Car. 2. 

No Attorney of this 
or any other Court, to 
be Bail in any Action or 
Suit in this Court, or 


Leeſſee in Ejectment. Reg. 


M. 1654. Reg. M. 14 
3 785 
Such Attornies as have 


? not been attending their 
= Employment by the 


Space 


Attoznies. 


Co Be 
Fficers and At- 
tornies 10 appear 
in . in Court upon 


and on or before the 7th 
Day of every other: 
| Term. Reg. M. 1654. 
H.14& 15 Car. 2. E. 
1 

Attornies diſmiſſed by 
one Court for a Miſde- 
meanor (after Certificate) 
not to be admitted to 
practice in another. Reg. 
M. 165 4. 

Whoever would be 
admitted an Attorney, 
muſt apply before the 
laſt Week in Term. Vo- 
tice in the Offie, M. 2 
C7: 3. | 
| Attorney to continue 
and cauſe all his Buſi- 
neſs to be entred in that 
Prothonotary's Office 


wherein he is ſworn. 
Reg. 0 21 Car. 2. M. 
20. 

New to be Leſſee in 
Ejetment, nor Bail in 
this Court in any Action. 
Reg. Mic. 1654. Reg. 


M. 6 G. 2. 


Such Attornies as have 
not been attending their 
Employ ment inthis Court 
for one Year laſt paſt, 
unleſs hindred by Sick- 

55 neſs, 


Attoznies. 
E C. B. 


Space of one Year laſt | neſs, not to be allowed 
paſt, unleſs hindred by | their Privilege. Reg M. 


Sickneſs, ſhall not be al- | 1654. 


lowed their Privilege off No Perſon without 
Attornies. Reg. M. 165 4. | Rule of Court, Order of 

'One cannot change his | a Judge or Prothonotary, 
Attorney in a Suit with- | and Notice to the ad- 
out good Cauſe, and | verſe Party or his At- 
Leave of the Court ; and | torney, to change his 
the Attorney newly com- Attorney; and the At- 
ing in is to take Notice, | torney newly coming in, 
at his Peril, of the Rules | to take Notice at his Pe- 
whereunto the former | ril of the Rules whereto 
Attorney was liable, had | the former Attorney was 
he continued. Reg. M. | liable had he continued, 
1654. | Reg. M. 1654. 


Writs of Privilege to be marked by the Clerk 
of the Warrants. Reg. T. 29 Car. 2. J. V. 3. 
C. B. - 

Every Attorney of this Court, who ſhall ſue out 
any Attachment of Privilege againſt any Defen- 
dants, ſhall leave a Præcipe with the Signer of the 
Writs, with the Defendants Names not exceeding 
four in each Writ, with the Return and Day of 
figning ſuch Writ, with the Agent's or Attorney's 
Name, who ſued out the ſame. Reg H. 20G. 2. 

A Præcipe for Attachments of Privilege to be 
left at the Prothonotary's Office, with the Defen- 
dants Names not exceeding 4, with the Return- 
Day, Day of Signing, and Agent or Attorney's 
Name who ſues it out. Reg. H. 11 C. 2. C. B. 


Notice in Writing of a Bill filed againſt an At. 


torney, if the Action be laid in London or Midale- 
ſex, and he lives within 20 Miles of London, to 


de delivered to him, or his Agent, or left at his 


uſual Place of Abode, (and a Rule for Appearance 
given as uſual) 4 Days, excluſive of the Day of 
giving Notice, before Forejudger ; and if the Ac- 

; tion 
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Attoznies. 


tion is laid in any other County, and he lives above 
20 Miles from London, no Forejudger till 8 Days 
after ſuch Notice and Rule. Reg. H. 11 G. 2. C. B. 

Attornies may uſe common Abbreviations in 
their Bills. Stat. 12 G. 2. c. 13. | 


Recuſant Convict not to practice as an Attor- 


ney or Solicitor. Stat. 3 F. 1. c. 5. 
If any Perſon convicted of Forgery, or wilful 


and corrupt Perjury, practice as an Attorney, So- 


licitor, or Agent in any Suit or Action, the Judges 
of the Court where ſuch Suit or Action is brought, 
on Complaint or Information, to examine the Mat- 
ter in a ſummary Way in open Court; and if it 
appears that he has offended, the Judges may cauſe 
him to be tranſported for 7 Years. Stat. 12 G. 1. 
c. 29. 

It an Attorney or Solicitor die, before the Time 
his Clerk is bound for be expired ; or if the Con- 
tract be vacated by conſent ;. or if the Clerk be 
diſcharged by Rule or Order of Court ; then the 
Service to any other Attorney or. Solicitor during 
the Reſidue of the Term is good. Attorney or So- 
licitor not to have more than two Clerks at the 
ſame Time, bound by Contract in Writing. Stat. 
2-04. 2-6 246 

Fees or Diſburſements not to be ſued for, till 
after a Month from a Bill being delivered or leſt 
at the Client's laſt Place of Abode ; which Bill to 
be ſubſcribed with the proper Hand of the Attor- 
ney or Solicitor. And upon Application to the 
Court where the greateſt Part in Value of the Bu- 
lineſs has been tranſacted; the Bill to be taxed, 
without any Money being brought into Court ; and 


if the Attorney or Solicitor neglect to attend the 


Taxation having due Notice, the Officer to tax 
the Bill ex parte (pending the Reference and Ta- 
xation no Action to be brought for the ſaid De- 
mand) and upon Taxation, the Party to pay the 
Attorney or Solicitor the Sum due, or be liable to 
an Attachment or ſuch other Proceedings, at the 

D 3 Election 
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tones. 
Election of the Attorney or Solicitor, as ſuch Party 
was before liable to; and if on ſuch Taxation it 
ſhall be found, that the Attorney or Solicitor ſhall 
have been overpaid, he ſhall refund to the Party 


intitled, or to any Perſon by him authoriſed, if 


preſent at the ſettling thereof, or otherwiſe as the 
Court ſhall direct, all the Money, that the Officer 
ſhall certify to have been overpaid ; and in De- 


fault thereof, the Attorney or Solicitor ſhall in like 
Manner be liable to an Attachment, or Proceſs of 


Contempt, or ſuch other Proceeding, at the Election 


of the Party, as he would have been ſubject to, if 
This Act had not been made; and the ſaid Courts 


dre required to Award the Coſts of ſuch Taxation, 
to be paid by the Parties according to the Event 
of the Taxation, vi. if the Bill taxed be leſs by 
a ſixth Part than the Bill delivered, then the At- 
torney or Solicitor is to pay the Colts ; but if it be 
not leſs, then the Court in their Diſcretion ſhall 
charge the Attorney or Client in regard to the 


Reaſonableneſs or Unreaſonableneſs of ſuch Bills. 


2. 2. . 23. 
The AR requiring the Delivery of a Bill be- 


tore Suit, not to extend to Bills between one Attor- 


ney and another. 12 G. 2. c. 13 
Perſons not legally admitted, not to practice as 


Attorney in the County Courts, on Pain of 201. 


Ibid. 
Quakers to be admitted on their 05 


Ibid. 


No Attorney being in Priſon to commence any 


Suit. Bid. Vid. Tit. Coſts, Damages. 


Every Perſon bound Clerk to an Attorney is | 


within 3 Months to cauſe an Affidavit to be filed, 
of the actual Execntion of the Contract, ſpecifying 
the Date, and Names and Places of Abode of the 
Parties; and before he ſhall be admitted an At- 
torney, Affidavit ſhall be made and filed of his 
having actually ſerved his Time. Stat. 22 Geo 2. 
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Attozument. 


Rants good without it, Stat. 4 A. c. 16. Of 
Tenants to others void, except in Conſe- 
quence of Judgments or Decrees, or with the Con- 
ſent of the Landlord, or in cafe of Mortgages for- 
feited. Stat. 11 C. 2. c. 19. | 


| Audita Muerela. 


OT to be allowed, nor Bail thereupon 
taken, unleſs in Court upon. Motion firſt 
made, and a Rule thereupon entred. Reg. 7. 9. 
Fac. 1. B. R. 

An Audita Querela is no Super/edeas of itſelf, 
and therefore a Super ſedeas muſt be actually ſued 
out, and if the Audita Querela be grounded up- 
on a Deed, the Court will not grant a Swper/e- 
das until the Deed be proved in Court, | 

If the Audita Querela be grounded on a Matter 
of Fact, or the Party be not in Cuſtody, the Pro- 
ceſs is a Venire and Diſtringas 3 ; but if grounded on 
a Record, or the Party be in N the Proceſs 
is a Fan factias. 


Awards, 
(A) Matter of Controverſy, 


S either of Fact or of Right in Things and 

Actions perſonal, and uncertain; but ſo as no 
Freehold, tho' the Submiſſion is by Deed, nor 
Leaſe for Years of Land, may be adjudged from 
one to another. Thus Debts on Record, or upon 
Bill, or on a certain Contract, Matters concerning 
D 4 Matri- 


£ 


Awards. 


Matrimony or Criminal Offences, cannot be made 
Matters of Arbitrament, but if Men enter into 
Bond with Condition (as is uſual) to ſtand to the 
Arbitrament or Award, the Bond,may be forfeited 
for Non-performance of the Condition. Hood 
dnfiit. B. 4. c. 3. 


(B) The Submiſſion. 


Submiſſion of the Controverſy to Arbitrators | 


is neceſſary, by giving them Power to pro- 
nounce a Sentence betwixt the Parties. T'his Sub- 
miſſion may be general, as of all Demands ; or 
/pecial, of ſome certain Matters in Controverſy, 
It may be by Word or Writing, abſolute or con- 


ditional. If the Parties give a Bond to each other 


{which is the uſual Way, vid. f Part for the 
Form) it muſt be Word for Word alike on both 
Sides, only changing the Names, c. The Sub- 


miſſion may be with Covenants to perform the | 


Award, if the Parties pleaſe. There muſt be two 


Parties at leaſt to the Submiſſion, of Capacity to 
Compromiſe, or to make mutual Promiſes, and to 


ſubmit to the Award. 15. 
Thoſe who deſire to end any Controverſy (ſor 
which there is no Remedy but by perfonal Action, 


or Suit in Equity) by Arbitration, may agree that . 
their Submiſſion of the Suit to the Award or Um- 


pirage of any Perſons may be-made a Rule of any 
of his Majeſty's Courts of Record, which the Par- 


ties ſhall chuſe, and may inſert ſuch heir Agree- 


ment in their Submiſſion, or the Condition of the 
Bond or Promiſe, and upon producing an Affidavit 
of ſuch Agreement, and upon reading and filing 


ſuch Affidavit in Court, the ſame to be entered of 


Record, and a Rule of Court thereupon made, 
that the Parties ſhall ſubmit to and finally be con- 
cluded by ſuch Arbitration or Umpirage; and in 


Caſe of Diſobedience thereto, the Party negle&ing 
or 


3 


- * < Sy 8 
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Awards. 


or refuſing ſhall be ſubject to all the Penalties of 


Contemning a Rule of Court, and Proceſs ſtall 
iſſue accordingly ; which ſhall not be ſtopped or 
delayed by any Order, &c. of any other Court, 
either of Law or Equity, unleſs it appear on Oath, 
that the Arbitrators or Umpire miſbehaved chem- 
ſelves, and that ſuch Awards were corruptly or un- 
duly procured. And any Arbitration or Umpirage 
procured by Corruption or undue Means, ſhall be 
void, and ſet aſide by any Court of Law or Equi- 
ty, ſo as ſuch Corruption or undue Practice be 
complained of in the Court where the Rule is made 
for ſuch Arbitration, before the laſt Day of the 
next Term, after ſuch Arbitration made and pub- 
liſhed to the Parties. Stat. ꝙ & 10 W. 3. c. 15. 
The Submiſſion to an Award by Bond may 
be countermanded by Deed. Such Authorities in 
their own Nature are revocable ; as a Letter of At- 


torney, c. tho' made irrevocable by expreſs 


Words. But then the Bond 3s forfeited. If it had 
been without Obligation, &c. one might revoke: 
and forfeit nothing. Wood's Inff. B. 4. c. 3. 


(O) The Arbitratars, 


RE private extraordinary Judges choſen by 
the Parties to give Judgment between them 


do end the Debate. Neither natural nor legal Diſ- 


abilities hinder any one of them from being an 
Arbitrator. If they are incompetent Judges,.. the 
Fault is in thoſe that chooſe them. If they ob- 
ſerve the Submiſſion and keep within their Juriſ- 
dition, their Sentences are definitive; from which: 
there lies no Appeal. They cannot aſſign their 
Power, for they have but a bare Saen, e 


Vill. B. 4. c. 3. 


„„ (D) The 
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(D) The Arbitrament or Areard, 


'S the Sentence or Decree of the Arbitrators, 
1 and is publiſhed when they have heard all Par- 
ties. In making it obſerve that, 1. It muſt be ac- 
cording to the very Submiſſion in reſpect of the 
Perſons and Things ſubmitted. 2. Tt ought to be 
equa], and not on one Side only ; for it muſt ap- 
point either Party to give or do ſomething benefi. 
cial or advantagious. 3. The Performance muſt 
be poſlible and lawful, 4. There muſt be a Means 
by Law to attain unto the Thing awarded. This 
is chiefly meant where the Submiſſion is without 
Bond. 5. It ought to be certain and final, and 
o make an End of all Controverſies ſubmitted ; 
or if it is good only in Reference to Part of the 
Things ſubmitted, it muſt be final as to that Part, 
or elſe it will be void. Theſe Things being ob- 
ſerved, it ſhall not be unravelled in Equity, unleſs 
there was Corruption in the Arbitrators. If all 
Things are done bona fide, the Arbitrament ſhall 
be expounded according to the Intent of the Ar- 
bitrators, if agreeable to Law, and not literally, 
(4: 


"== (E) An Umpirage, 


8 where there is but one Arbitrator ; and #5 
uſually when the Parties ſubmit themſelves to 
the Arbitrament or Award of certain Perſons, and 
if they cannot agree, or are not wacy to deliver 


their Award in Writing. before ſuch a Time, then 


to the Judgment of another as Umpire. This is 
often the Effect of the Bond of Submiſſion. Bd. 


Bail 


. 
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Bail in Civil Caſes. 


vid. Title Arreſts. Audita Querela. 
Erro. Habeas Cozpus. 


2. X. 
O Sheriff's Offi- 
cer, Bailiff, or 
the Perſon concerned in 


the Execution of Pro- 


ceſs ſhall be Bail in any 


Action or Suit in this 


Court. Reg. M. 14 G. 
4. | 

Where the Defendant 
is arreſted in London or 
Middleſex, and gives a 
Bail-Bond, he 'has four 
Days (exclufive) after 
the Return of the Pro- 


ceſs to put in Bail; and 


when arreſted in any 
other County 6 Days. 
Reg. M. 8 A. 


In talking a Recogni- 
zance theſe Words 
maſt be uſed. 


OU (calling 
0 the Bail by their 


Name,) do jointly and 
ſeverally undertake, 
that if the Defendant 


484 1 
A ** naming | 


3 


C. B. 
H E like in this Vo may 
Court. Reg. M. not be Bail. 
6G. 2. :- 
Vid. Tit. Þttoznies, 


The Defendant or his Of putting 
Attorney, who puts in in Bail. 
Bail to any Filazer's 
Writ, ſhall have recourſe 
to the proper Filazer, 
dar either come with 

im or his Clerk into 
Court, or attend a judge 
to take ſuch Bail. Reg. 
Trin. 1 V. & M. 

Bails may be taken in 
the Filazer's Abſence, 
at the ſudge's Chambers. 

Notice in the, Judges. 
Chambers, H. 8 G. 2 
The Condition of a Re: 

cognizance to be of 

this Effect. | 

O. U Cnaming Flay Ne- 

I e Defendant cognigance 
V preſem) do ac- i, be 

knowledge to owe to en. 
the Plaintiff 20 J. and 
| you 


[ 


. 
« (naming his Name) 
% ſhall be condemned 
« in this Action, at the 


4 Suit of the Plaintiff 


« (naming his Name 
« he ſhall ſatisfy the 


| 


* Coſts and Condemna- 


tion, or render him 


«« {elf into the Cuſtody 
of the Marſhal of the 
© Mar/ſhalſea of the 
«© Court of King's Bench, 


« or you will pay the 
*« Coſts and Condemna- 


*« tion for him.” Rule 
for taking Bails _ 
Commiſſioners, 7: 4. 


1 8 


Affidavit of taking 
ſuch Bail, to be made 
either before ſome Judge 
of this Court, to whom 
the Bail ſhall be tranſ- 
mitted, or before ſome 
Perſon impowered to 
take Affidavits in this 
Court. Fad. Reg. 
Commiſſioner to keep 
a Book to enter in the 


Names of the Defendant 
and his Bail, 


and the 
Plaintift's Name, as in 
the Bail piece, and the 
Time of taking thereof, 


and 


Bail in Civil Cales. 


_ —— 
- 48 


** 
. ” 


3 
« you (naming the Bail; 
do ſeverally acknow- 
edge to owe unto the 
« fame Perſon, the Sum 


% of 10/7. a piece, to 


* be levied upon your 
„% ſeveral Goods and 
«© Chattels, Lands and 
«« 'Tenements, upon Con- 
dition, that if the De- 
c fendant be condemned 
* in the ſaid Action, he 
„ ſhall pay the Con- 
% demnation- Money, or 
« render himſelf a Pri- 
© ſoner in the Fleet for 
© the ſame, and if he 
fail ſo to do, you 
« (naming the Bail) do 
« undertake to do it 
„ for him.“ Reg. for 
taking Bails in the Coun- 


ay, E. 5 V. & M. 


The like in this 


Court, per Reg. ſupra. 


Commiſſioner to keep 
a Book purpoſely for 


entring the Names of 


the Defendant, and his 


Bail, and-the Plaintiff 's 


Name as it is in the 
Bail piece, and the ne 
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Bail in | Civil Caſes. 


"MR. 
and the Name of him 
by whom ſuch Bail ſhall 
be tranſmitted ; and alſo 
the Defendant's Attor- 
ney's Name. And the 
Plaintiff's Attorney is at 
Liberty to repair to the 


Commiſſioner's Book that 


he may inquire of the 
Sufficiency of the Bail. 


ad. Reg. 


Bail taken before a 
Commiſſioner within 40 
Miles of London and 


Meſiminſter, to be tranſ- 


mitted to one of the 
Judges of this Court, 
within 8 Days after ta- 
king it; and if taken 
above that Diſtance, to 
be tranſmitted in 15 


Days; unleſs all the ſaid 


Judges be in their Cir- 

cuits, and then as ſoon 

as any of them return to 

5 Reg. 7. 14 
V. M. 


thereof. 


M. & H. 6G. 1. 


6. 
of taking thereof, and 
the Name of him by 
whom ſuch Bail ſhall be 
tranſmitted. And the 
Plaintiff's Attorney is at 
Liberty to repair to the 
Commiſſioner's Book, 


that he may inquire into 


the Suffictency of the 


Bail. Ead. Reg. 


Defendant's Attorney Notice of 
to give Notice to the Bail pu? 
Plaintiff's Attorney of 77. 
the taking Bail, within 
4 Days after taking 
Reg. M. 13 
G. 2. | 
Bails taken by a Com- ranſnit- 
miſſioner within 40 Miles ting Bail. 


from London and Weg. 


minſter, to be tranſmit- 
ted to one of the judges 
of this Court, within 10 


Days after taking there- 


of; and if taken above 


that; Diſtance, to be 
| tranſmitted within 20 


Days after the Caption ; 
unleſs all the ſaid Judges 


be in their Circuits, and 
then as ſoon as any one 


of them returns to Lo- 
don. Reg. E. 5 W. & 


After Bail is tranſmit- 
ted (as above) it is to 
be forthwith delivered 


28 and filed with the 


Popes 


62 


E-xcepting 


againſt 
Bail. 


Bail in Civil Caſes. 
proper Officer, or it is as no Bail; and the Plain- 
tiff is at Liberty to proceed on the Bail Bond; and 
the Defendant, if he be Admiſtible to plead to the 


original Action, not to be admitted ſo to do, unleſs 


he firſt pay the full Coſts to the Plaintiff for the 


Proſecution on the Bail Bond; and plead as of the 


Time when Bail ſhould have been duly entered. 
Reg. H. 6 G. 1. 

And by Reg. M. 6 G. 2. All Bails taken be- 
fore Commiſſioners in the Country, ſhall be tranſ- 
mitted to, and filed with the proper Officer accord- 
ing to the ſaid Rules, and no ſuch Bail ſhall be 
received or filed, unleſs tranſmitted within the 
reſpective times as above, without Leave of Court. 
C. B. 

But by another Rule of N. 13 G. 1. Ci. e. made 
beſore the laſt mentioned Rule, and after the 
next before it) it is ordered that all Bails taken 
before Commiſſioners, and tranſmitted to, and al- 


lowed by one of the judges of this Court, ſhall be 


delivered to the Clerk of the Judge, Which Clerk 


| ſhall take the Fees due to the proper Officer for 


the Entry thereof, and ſhall forthwith deliver the 


ſaid Bail to be filed, and pay the faid Fees to ſuch 


Officer. C. . 
B. R. of 
If the Plaintiff does 
not except againſt the 
Bail put in before a 
Judge de bene 2/72 on Cepi 


C. . 
In all Caſes wherein 
Bail Bonds are taken, 
and the /ame Bail is put 
in above, the Plaintiff 


; 3 
I 


* 
A D 
28 Ns: 


c 
r IP 2 
eee 


| ney! within 4 Days after 
| the | 


Corpus, within 20 Days 
after Notice of its being 


put in, then upon Affi 


davit of the Notice in- 
dorſed on the Back of 
the Bail- piece (for which 
Oath no Fee to be taken) 
the Bail to be affiled by 
the Defendant's Attor- 


may except againſt it. 
Reg. M. 6G. 2. 
If upon Inſpection of 
a Commiſſioner's Book 
(vid. ante) the Bail are 
found inſufficient, 
Plaintiff's Attorney may 
except againſt them 
within zo Days after 
tranſmitted, and Notice 
given 
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ö Bail in Civil Cales. 
— * | C. B. 
i = the End of the aforeſaid | given thereof. Rep. E. 
e 20 Days. Reg. M. 16 | 56 V. & M. 
e Doo Exception to ſpe- we | 
e cial Bail put in before a Exception in all Caſes 
+ = Judge, to be made after | muſt be made, either 
20 Days from Notice | in the Philazer's Book, 
given of its being put | or on the Bail piece with 
in; and an Exception | the Commiſſioner, be- 
- > after that Time ſhall be | fore it is tranſmitted, and 
e void. Reg. 8 A. afterwards above in the 
e The like Time alſo Philazer's Bock, or on 
allowed after Bail tranſ- | the Bail-piece. ' Per Cur? 


mitted and Notice given, 
where they are found in- 
ſufficient on Inſpection of 
the Commiſſioner's Book. 
Reg. T. 4 N. & M. 


| 


M. 3-G.i2; 


And if excepted to ac- Perfecting 
| cording to the above Bail. 
Rule of E. 5 V. & M. 

the Defendant muſt ei- 

ther put in better Bail, 

or the Cogniſors muſt 
jaſtify themſelves in 
Court, either by Affida- 

vits taken before the 
Commiſſioner that took 

the Bail, or by Oath in 
Court, or before a judge 

of the ſaid Court. Fad. 


And in the laſt men- 
tioned Caſe, the Defen- 
dant muſt either put in 
better Bail, or the Cog- 
nifors muſt juſtify them- 
ſeives in Court, either by 
= Afidavit taken before 
the Commiſſioner that 
took the Bail, or by 
Oath in Court, or before 
a Judge of the Court. 
Ead. Reg. 

Where ſpecial Bail is 
put in, and excepted 
apainſt, and Notice of 
Exception is given in 
Writing to the Defen- 
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20. 

If ſpecial Bail put in 
'by the Defendant be ex- 
cepted to, the Defen- 
dant's Attorney, the De- | dant to perfect it within 
fendant muſt procure his 4 Days after Exception 
Bail to juſtify (if Notice taken; in Default there- 
be given in Term Time) of the Plaintiff may pro- 
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Of Surren- 


Ball in Civil Caſes, 


. 
in 4 Days after Notice, 
or they muſt add other 
Bail who muſt juſtify 
within the ſaid 4 Days: 


But if Exception and 


Notice thereof be in the 
Vacation, the Bail put 
in, or other additional 
Bail, muſt juſtify upon 
the firſt Day of the ſub- 
ſequent Term. Reg. E. 
5 G. 2. 

Note; If Bail be ta- 
ken before a judge, Ju- 
ſtification muſt be 
Court, unleſs the Plain- 
tiff's Attorney conſent 
for it to be at a Judges 
Chambers. 

The Bail being im 
pleaded by Action of 
Debt on the Recogni- 


zance, has 8 Whole Days 


after the Return of the 
Latitat, or other Proceſs 
againſt ſuch Bail, to ſur- 
render the Defendant 
into the Cuſtody of the 
Marſhal in their Diſ- 
charge. And upon No- 


tice thereof to the Plain- | 


tiff or his Attorney, fur- 


ther Proceedings againſt 


them to ſay. Reg. T. 1 
A. 

And when impleaded 
en Sci. fac. the Bail 
may ſurrender the De- 
tendant, at any Time 

2 


in| 


wy 


before | 


GS. 


ceed upon the Bail- Bond. 
| Reg. 


.3T46.2. 


The Principal farren- 


dring himſelf, after Bail 


put in, and before or on 
the Day of Appearance 
of the Sci. /@. returned 


Scire foci, or of the fe- . 


eond Sci. fac. returned 


Ni pi or if an Action oi 


Debt be brought upon 
the Recognizance againſt 
the Bail, then if 
Principal renders himſelf 


upon or before the Pro- 


ceſs returned ſerved, no 
farther Proceedings to be 
againit the Bail. Rep. 


M. 1654. 


Sum mons to flay pro- 
ceedings on Bail-Bond, 


on Suggeſtion that De- 
fendant 


the 
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Bail in Civil Caſes, 
B. R. „ 


$ before the Return of the | fendant had ſurrendred, 
| 3 Alias Sci. fac. ſet aſide, becauſe the Bail 


On Surrender, Notice | was excepted to, and the 


to be forthwith given to | Render made before Ju- 


9 the Plaintiff*s Attorney, ſtification. M. 4 C. 2. 


charged. Reg. 7. 1 4. 
And on Surrender in | 
Court, or before a Judge, | | 
the Reddidit ſe to be left 
with the Secondary, or Clerk of the Judge, to bs 
filed; and a Copy or Note thereof, under the 


AF 


1 Hand of the judge or Secondary, to be delivered 
to the Marſhal at the Time of Commitments, ſuch 


F Note or Copy to be made by the Perſon fſurren- 
dred, or his Attorney. Reg. T. 3 A4. 
When the Defendant is ſurrendred, ger a Cer- 
tificate from the Priſon of the Defendant's being in 


= Cuſtody, and then get the Mafter to diſcharge the 
Bail piece, for till then the Bail are liable. 


It an Action of Debt be brought on the Re- 


I | cognizance, there ſhall be inſerted in the Writ, af- 
ter the Words in a Plea of Treſpaſs, the following 
Clauſe; And alſo to a Bill of the” ſaid Plaintiff” 


againft the ſaid Defendant in a Plea of Debt upon 
Recognizance according to the Cuſtom of our Court, 
before us to be exhibited; otherwile the Defendant's 
Attorney ſhall not be obliged to accept a Declara- 


tion in a Plea of Debt, upon ſuch Recognizance. 
Reg. B. 15G. 2. 
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Bail in Criminal Caſes, 
(A) What Ball is ſufficient. 


N Felony no leſs than two to be Bail. In 1 


B. R. upon a Habeas Corpus on a Commit- 
ment for Treaſon or Felony, four is required. The 
Bail ought to be ſufficient to anſwer the Sum in 
which they are bound, which ought never to be 
Jeſs than 40 J. for a capital Crime, but may be az 
much higher as the Juſtices in Diſcretion ſhall re- 


quire, conſidering the Ability and Quality of the 
Priſoner, and the Nature of the Offence. And the 


Perſon who takes the Bail may examine them on 
their Oaths concerning their Sufficiency. Haw, 


TCD 2. % h | 
Læceſſive Bail not to be required. Stat. 1 V. 


& MM. Sefſ. 2. c. 2. 


ch) Of raking inſufficient Bail. 


7 Here Juſtices, Se. admit Perſons to Bail 
for Felony, with inſufficient Sureties, who 


don't appear according to the Recognizance, the 


Juſtices of Aﬀiſe may Fine them. Haw. P. C. 
. 


(C) Of granting Bail where it ought to le 


denied. 


O take Bail for a Perſon not Bailable is 
puniſhable by the Common Law, as for a 


_ negligent Eſcape. Bid. And is an Offence againſt 
e 1.16; 27 8:1.6-3. 4£.3-£- 2. 


| & 2 Ph. & Mar 6. 15. 
(D) De- 
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Bail in Criminal Caſes, 


D) Denying, delaying or obſtructing Bail, 
where it ought to be granted, 


S a Miſdemeanor, puniſhable not only by 


Action at the Suit of the Party wrongfully 


ö impriſoned, but alſo by Indictment at the Suit of 
LE the King. Hawk. P. C. B. 2. c. 15. 
Any with holding Priſoners Bailable, after they 


have offered ſufficient Surety, to be amerced. And 
if he take Reward for Deliverance, to pay double 
to the Priſoner, and be in the King's Mercy. Stat. 
die Finibus, e. 3. See the Habeas Corpus Act, un- 


; der Tit, Habeas Cos pus. 


(E) In what Caſes Bail is grantable. 


O far as any Perſons are Judges of a Crime, 
5 ſo far they have power of bailing a Perſon 
| indigted before them of ſuch Crime. Therefore 
two Juſtices ( Juor' un') may bail Perſons indicted 
before the Sefions. Hawk, P. C. B. 2. e. 15. 
wid. Stat. 3 H. 7. e. 3. 1 P6.49 Mar. © 13: 
Juſtices of Gaol- Delivery may bail Perſons con- 
yicted before them of Homicide by Miſadventure, 
or in Self- Defence, the better to enable them to 
purchaſe their Pardon, alſo Perſons indicted or 
appealed for any other Crime. Haw. P. C. B. 
2. c. 16. | 
Perſons outlawed, thoſe that have abjured the 
Realm, Approvers, ſuch as are taken with the 
Manner, Priſon Breakers, Thieves openly defamed 
and known, Appellees by Provers during the Life 


of ſuch Provers, Houſe burners, Conterfeiters of 


the King's Seal or Coin, excommunicated Perſons 
{taken upon the Certificate of the Biſhop), mani- 
feſt Offenders, Traitors againſt the King's Perſon, 
are not repleviſable by common Writ, or withou 
1 | Tit 
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Writ. But thoſe that are indicted of Larceny, by 


to appear or procure an Appearance, having ſo 
ſubſcribed or accepted. Reg. M. 1654. C. B. 
Bail-Bond taken in London or Middleſex, not to 
be put in Suit till after 4 Days, excluſive of the 
Appearance 


Inqueſts taken before Sheriffs or Bailiffs by then 4 
Office, or for ſome light Suſpicion, or for Petty | gu 
Larceny ; acceſſary to any Felony, or accuſed of | 116 
Treſpaſs, may be let to Bail before the Sheriff b!) 
good Sureties ; for which the Sheriff ſhall be an- 
ſwerable. Stat. Weſim. 1. c. 15. © ba 

And Sheriffs are not to admit to Bail ſuch as are | » 
in Priſon by Condemnation, Execution, Cap' U.. pi 
lagat. Ex communication, Surety of the Peace, or | - P 
committed by the ſpecial Command of any Juſtice, | - 15 
and Vagabonds refufing to ſerve. Stat. 23 H., . | | 
6. 10. 3 

He that has dangerouſly hurt another may be 8 
bailed, till the Party be dead. H. P. C. g. Dal, | f 
c. 166. T 

All * before and after the Fact are yy 
bailable. Alſo Principals ſuſpected only of Bu- 
glary and Robbery, tho' indicted, Perſons indicted | _ in 

of Petty Larceny ; and therefore the Party accuſcd | 3 

of any Offence below Felony muſt be bailable too, | 'B 
unleſs ouſted by Statute, or unleſs Judgment 1 | 
given. Wed"; op . B 

: . C 

Bail⸗Bonds. 3 
Ccording to Szar. 23 H 6. A Priſoner taken 4 
upon a Capias not to be diſcharged till Þ , 

Bail-Bond given, unleſs the Plaintiff or his Attor- Þ N 
ney conſents to take an Appearance without Bail: 
and then the Warrant of Attorney to appear, to Þ 
be ſubſcribed; or accepted by the Defendant's At- 8 
torney, and ſuch Warrant not to be revoked; and 0 
an Attachment to be granted againſt the Bailiff f. 
offending herein, or againſt the Attorney refuſing fe 


Appearance Day of the Return of the Proceſs; 
and when taken in any other City or County, not 
till 8 Days excluſive of the Appearance Day; on 


Pein of having ſuch Proceedings {on Nate ſet 


aſide with Coſts. Reg. H. 9 A. C. B. 


> Tf any be arreſted by Proceſs out of the Courts 
at Weſiminfer, at the Suit of a common Perſon, 


and the Sheriff or Officer takes Bail; the Sheriff, 
Fc. at the Requeſt and Coſts of the Plaintiff or 
his Attorney, ſhall afign to the Plaintiff the Bail- 


Bond, by indorſing the ſame, and atteſting it under 


2 his Hand and Seal in the Preſence of two Wit- 


Z | nelles, without Stamp, provided the Aſſignment be 
E | famped before the Action brought thereon. And 
if the Security be forfeited, the Plaintiff after Aſ- 

ſignment may bring an Action thereupon in his 
cn Name: And the Court may by Rule give 
ſuch Relief to the Plaintiff and Defendant in the 


as is agreeable to Juſtice ; and ſuch Rules of Court 


Bond. Stat. 4 & 5, A. c. 16. 

If Bail Bond be regularly aſſigned, and put in 
| Suit, the Proceeding may be ſet aſide on paying 
Coſts, on Application before the Rule to plead be 
dut, by Motion of Court, or Judge's Summons, if 
the Plaintiff be not thereby delayed of Trial, or 
bol obtaining Judgment againſt the Principal. But 
| before Application, the Defendant mult put in, 
and juſtify Bail, in the original Action, and give 
Notice thereof to the Plaintiff's Attorney. 

In] B. R. if the ſame Perſons who were Bail to 
the Sheriff become Bail above, and the Plaintiff 


excepts to them, he can't take an Aſſignment of 


| the Bail Bond, and proceed upon that, becauſe that 
falſifies his Exception and admits them to be ſuf- 
f cient, but it is otherwiſe 1 in C. B. 


Bankrupts. 


original Action, and to the Bail, upon the Security, 


| ſhall have the Nature of a Defeaſance to ſuch Bail- 


Bankrupts. | 


(A) Who may be, and what Aéls make, a | 


Bankrupt. 


F any Perſon that has uſed the Trade of Mer. | 

chandize, and ſought his Living by buying and | 
ſelling in Groſs or by Retail, or ſhall uſe the 
Trade of a Scrivener, receiving other Men's Mo. | 
ney, and does not depart the Realm, or begins 
to keep his Houſe, or otherwiſe abſents himſelf, þ 
or ſuffers himſelf willingly to be arreſted for Debt or 


other Thing, not due for Money delivered, Wares 


fold, or good Conſideration, or will ſuffer himſelf | 
to be outlawed, or yield himſelf to Priſon, or de- | 
part from his Dwelling- Houſe, to the Intent to | 


defraud or hinder any of his Creditors of the juſt 


Debt of ſuch Creditor, he ſhall be deemed a 


Bankrupt. Stat. 13 EI. c. 7. 


Every Perſon uſing Merchandiſe, c. who ſhall | * 
willingly or fraudulently procure himſelf to be 
arreſted, or his Goods, Money or Chattels to be 
attached or ſequeſtred, or depart from his Dwel- | * 
ling- Houſe, or make any fraudulent Grant or | 


Conveyance of his Lands or Chattels, whereby hi: 
Creditors may be defeated or delayed for the Re- 
covery of their Debts ; or being arreſted for Debt, 
/ ſhall after his Arreſt lie in Priſon 6 Months upon 
that Arreſt, or any other Arreſt or Detention for 
Debt, ſhall be adjudged a Bankrupt. Stat. 1 

Fac. 1: c. 15. | | | 
Every Perſon uſing the Trade of Merchandize 
by way of Bargaining, Exchange, Bartering, Che- 
viiance, or otherwiſe in Groſs or by Retail, or 
ſeeking his Living by buying and ſelling, or that 
ſhall uſe the Trade or Profeſſion of a Scrivener, 
receiving other Mens Money or Eſtates into - 

| Tru 


i 


Baͤnkrupts. 


4 Trust or Cuſtody, who ſhall obtain any Protection 
* (other than ſuch Perſons as ſhall be lawfully pro- 
tected by Privilege of Parliament) or ſhall prefer 
3 unto his Majeſty, or unto any of the King's Courts, 
any Petition or Bill againſt his Creditors, or any 
of them, thereby deſiring or endeavouring to com- 
| pel them to accept leſs than their juſt and principal 
* Debts, or to procure Time, or longer Days of 
Payment, than was given at the Time of their 
© original Contracts; or being arreſted for Debt, 
þ : ſhall after his Arreſt lie in Priſon two Months 
upon that, or any other Arreſt or Detention for 
| Debt; or being arreſted for 100 J. or more, of 
jaſt Debt, ſhall, after ſuch Arreſt eſcape out of 
© Priſon, ſhall be adjudged a Bankrupt; and in Caſe 
L of Arreſt, or lying in Priſon for Debt, from the 
Time of his firſt Arreſt. All Acts againſt Bankrupts, 
mall extend to Strangers born, as well Aliens as 
* * Denizens, as effectually, as to natural-born Sub- 


7 Bankrupts, as alſo to make them capable of the 
| © Benefit as Creditors. Stat. 21 Fac. 1. c. 19. 
No Perſons who ſhall adventure any Money. in 
the Eaſt- India Company, or Guinea Company, or 
Any joint Stock of Money by them raiſed, for carry- 
E ing on the Trade by the ſaid EH India Company, 
or Guinea Company, to be managed, or who ſhall 
adventure any Money in any Stocks for managing 
the Fiſhing- Trade, or the Trade called The Royal 
| Fiing-Trade, and ſhall receive their Dividend of 
> Fiſh or Merchandize in Specie, and ſhall ſell, or 
exchange the fame, ſhall by reaſon of ſuch Ad- 
venture, ſelling or exchanging be adjudged a Mer- 
chant or Trader, within any Statute for Bankrupts. 
Provided that every. Perſon-who ſhall trade in any 
other Way, than in the ſaid Royal Fiſhing-Trade, 
or the Trade managed by the ſaid Faj- India 
Company or the Guinea, Company, ſhall. by reaſon 
of his trading and merchandizing be liable to 
| Commiſſions againſt Bankrupts, as fully as if this 
B — 


jects, both to make them ſubject to the Laws as 
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Bankrupts. 
Act had never been made. Stat. 13 & 14 Car. 2. 


4. 24 


db of the Bank of England ſhall not be 
adjudged liable to the Statutes of Bankrupts. Stat. | 


7 4. e. 7. 
Nor Members of the South. Sea Company. Stat. 
9 A. c. 21. 


Bankers, Brokers, and Factors, are liable to the | 
Statutes concerning Bankrupts, but no Farmer, | 
Grazier or Drover, or Receiver General of the | 


Land-Tax is liable. Sat. 5 G. 2. c. 30. 

A ſingle Act is enough to make a Bankrupt. 
It is not buying or ſelling of Land, but of per. 
ſonal Things, that may make a Bankrupt, nor is 
it the buying only, or ſelling only, but both buy- 
ing and felling, not one ſingle Act of buying and 
ſelling, but where one gets his Livelihood by it. 
Such as live on their manual Labour only, as 


Huſbandmen, Labourers, Handicrafts-men, are not N 2 


Trades within the Statutes. But ſuch as buy 
Wares, and convert them into ſaleable Commodities, 
and get their Livelihood by buying and'ſelling, 


Inn keeper ; for he does not properly ſell what he 


buys ; but utters it at ſuch reaſonable Rates as he 4 


thinks fit, with reſpe& to Attendance of Servants, 
Sc. A Feme Covert ſole Merchant may be a 
Bankrupt ; ſo ſhall her Huſband upon that Ac- 
count, Mood, . 


B) Of petitioning for a C ommiſſion. 


O Commiſſion to be awarded, unleſs the 
ſingle Debt of one Creditor, or of more Per- 
fons being Partners petitioning, amount to 1 50 L. of 
unleſs the Debt of two Creditors petitioning 
amount to 150 J. or unleſs the Debt of more Cre- 


ditors petitioning amount to 200 /. and the Cred!- 
tors 


po 
* : 
4s 
Thad 
7 5 
1 
Ws 


ma at 0 de ce oats. .... . 


4 fo 
may be Bankrupts within the Statutes ; as a Shoe- Þ 
maker, Lockſmith, Clothier, Sc. But not an 


Bankrupts. 


cors petitioning ſhall, before the ſame be granted, 
make Affidavit, or ſolemn Affirmation, before one 
of the Maſters of Chancery, of the Truth of their 
Däebts, and give Bond to the Lord Chancellor, in 
the Penalty of 200 J. to be conditioned for pro- 
ving their Debts, as well before the Commiſſioners, 
as upon a Trial at Law, in caſe the Due iſſuin 

* forth of the ſame ſhall be conteſted, and alſo for 


proving the Party a Bankrupt, and to proceed on 


* ſuch Commiſſion as herein is mentioned, (vid. Form 
/ the Bond in the firfl Part). And if ſuch Debts 

© ſhall not be really due, or if after Commiſſion 

taken out, it cannot be proved that the Party was 
| a Bankrupt, then the Lord Chancellor ſhall, upon 
Petition of the Party grieved, order Satisfaction to 
be made for the Damages ſuſtained ; and, in caſe 
there be occaſion, aſſign ſuch Bonds to the Party, 
who may ſue for the ſame in his own Name. 
Stat. 5 G. 2. £.30. 9 23. 


Perſons taking Bills, Notes, or other Security 


. ſor Money payable at a future Day, may petition 
for a Commiſſion, or join in petitioning. Bid. 
922. | 


) Of fuing out Commiſſion, and the 


Power of the Commiſſioners, 


H E Lord Chancellor, upon Complaint in 
Writing againſt a Bankrupt, may by Com- 


miſſion appoint ſuch Perſons as to him - ſhall 
ſeem good; who, or the Majority, may at Diſ- 
cretion take ſuch Order with the Body of ſuch 
| Perſon by Impriſonment, as alſo with his Lands, Z/azs; 
as well-Copyhold as Freehold, which he had in 
his own Right before he became a Bankrupt, and 
alſo with all ſuch Lands as ſuch Perſon has pur- 
| chaſed for Money, or other Recompence, jointly, 
with his Wife or Child, to the only Uſe of ſuch 
| Offender, or for ſuch Uſe or Title as ſuch Offen- 


E der 
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Bankrupts. 


der then ſhall have in the ſame, which he may 
depart withal, or with any Perſons of Truſt to any 
ſecret Uſe of ſuch Offender, and alſo with his 
Money, Goods, Merchandizes and Debts; and 
cauſe the ſaid Lands, &c. to be appraiſed to the | 
beſt Value, and by Deed indented inrolled to fel 


the ſaid Lands, &c. and of all Deeds touching 


only the fame, belonging to ſuch Offender, and | 
alſo of all Fees, Offices, Goods and Chattels ; or 
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otherwiſe to order the ſame for Satisfaction of the | _ 


Creditors ; to every of the Creditors a Portion, 


Rate like, according to their Debts ; and every 


Direction, and other Thing done by the Perſons | 


fo-authoriſed, ſhall be good againſt the ſaid Offen- 
der, his Wile, Heirs, Children, and ſuch Perſons, 


25 by ſuch joint Purchaſe with the Offenders ſhall | 


| have any Eſtate or Intereſt in the Premiſſes, and | _ 
againſt all other Perſons claiming by, "RY or | 
under ſuch Offender, by any Acts done after ſuch | 


Perſon ſhall become Bankrupt, and alſo againſt the þ _ 


Lords of Manors, whereof the ſaid Copyhold Lands Þ 
are holden. Provided that every Perſon, to whom | 


ſuch Sale of Copyhold Lands ſhall be made, ſhall, 


before they take any Profit of the ſame, agree Þ 
with the Lords of Manors for ſuch Fines as have? 
been accuſtomed to be paid: And upon ſuch Agree- Þ 
ment, the Lords at the next Court ſhall grant unto Þ 


the Vendees, upon Requeſt, the ſame Lands, by 
Copy of Court-Roll, reſerving the ancient Rents, 
Cuſtoms and Services, and admit them Tenants, 
and receive their Fealty. Sat. 13 El. c. 7. 17. 
1. e. 1 

Jussi or other Perſons by them 
appointed by their Warrant, may break open the 
Houſes, Chambers, Shops, Warehouſes, Doors, 


Trunks or Cheſts of the Bankrupt, whote he or 
any of his Goods or Eſtate ſhall be reputed to be, 
and to ſeize upon, and order the Body, Goods, 
Money, and other Eſtate as to the Commiſſioners Þ 


— tat. 21 F. 1. c. 19. FR 
The 


VBänkrupts. — 
The Commiſſioners may examine the Bankrupt 

upon Interrogatories touching the Lands, Goods, 

Debts, Books of Account, and ſuch other Things 

as may tend to diſcloſe his Eſtate, or ſecret Grants, 

and eloining of his Lands, Goods, Money and 

Debts, as they think meet. Stat. 1 F. I. c. 15. 

$ 7. vid. 5 G. 2. c. 3. § 16. 
Commiſſion does not abate by the Death of the 3 


: King. Stat. 5 G. 2. c. 30. $45 


Nor of the Bankrupt after fed forth, ms dealt in, 


; and before Diſtribution. Sat. 1 F. 1. c. 15. $17. 


The petitioning Creditors ſhall be obliged to Cops, 


| ? proſecute the Commiſſion, until Aſſignees choſen ; 
and the Commiſſioners ſhall, at the Meeting for 


- chooſing Aſſignees, akbertalis ſuch Coſts, and by 


Vriting ſhall order the Aſſignees to reimburſe ſuch 
| | Creditors out of the firſt Effects got in; and every 
| Creditor may prove his Debt without paying Con- 
| tributions. Stat. 5 G. 2. c. 30. 625 


Bills of Fees or Diſburſements 3 by any Fees, 


: © Solicitor to be ſettled by one of the Maſters, who 
mall have for ſettling the ſame, and for his Certifi- 
| cate thereof 20s. bid. 9 46. 


If a Bankrupt after Commiſſion iſſued, pay the Commiſſion 


| Perſon who ſued it out, or deliver him Goods or Se- /7audu/cnt- 
curity for his Debt, whereby be may have more in h /ued cut, 
the Pound than the other Creditors, ſuch Payments, 
Ec. is an Act of Bankruptcy, whereby ſuch Com- 


miſſion may be ſuperſeded, and another awarded z 


and the Perſon receiving ſuch Goods or other Satiſ- 
faction, forfeits as well bis Debt, as what he has 


received, and muſt pay back and deliver up the 


fame, or the full Value thereof to be divided amongſt 


the other Creditors. Stat. 5 G. 2. c. 30. H 24. 


Commiſſioners not to Act till they have 1eſpec- 


tively taken an Oath to this Effect. 


A. B. a we, that I will faithfully, impar- I” of 
tially, and honefily, according to the beſt of my Comm H- 


0 Still and Knowledge, execute the ſeveral Powers joy, 


2 and 


„ 


Bankrupts. 
and Truſts repoſed in me, as a Commiſſioner in a 
Commiſſion of Bankrupt again. „ and that 
«without amy or Affection, Prejudice or Malice. | 
So help me God. 
Which 2ny two of the Commiſfioners may ad. 
miniſter to each other, and they muſt keep a Me. 


morial thereof ſigned by them among the Proceed. 


ings. bid. F 43, 44- 


(D) Of Bankrupt's Surrender and Sul. 
miſſion. 


F a Bankrupt ſhall not within 42 Days aft« Þ 
Notice in Writing left at his uſual Place af, 
Abode, or perſonal Notice if he be in Priſon, and“) 
Notice in the London Gazette, ſurrender himſelf to Þ - 
the Commiſſioners, and ſubſcribe the Surrender, þ 
and ſubmit to be examined upon Oath or Affirma· / 


tion, and conform to the Statutes concerning Bank- 
rupts, and on Examination diſcover all his Effet, 


and how he has diſpoſed of his Effects (and all 
Books and Writings relating thereto) of which he Þ 
was poſſeſſed or intereſted, or whereby ſuch Perſon Þ 
has, or may expect, any Poſſibility of Advantage Þ 
ſexcept ſuch Part as ſhall have 4 Bona fide dif 5 
poſed of in the Way of his Trade, and except ſuch! 
Money as ſhall have been laid out in the ordinary Þ - 
Expence of his Family) and allo, deliver up to tie 
Commiſſioners ſuch Part of his Effects, and al 
Books and Writings relating thereto, as ſhall bet 


his Power (the neceſſary wearing Apparel of him 


ſelf, his Wife and Children excepted). Then it | 


Default in not ſurrendring and ſubmitting as afore 


faid, or if he conceal or imbezil his Eſtate 1 
the Value of 20/7. or any Books of Account, off 
Writings relating thereto, with Intent to defracl 3 
his Creditors (and being convicted by Indictmen 
or Information) is guilty of Felony without Clergy, 


and his Goods and Eſtate ſhall go among his Cr. 
dior 
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Bankrupts. 


enlarge the Time for ſuch Surrender and Diſco- 
very, not exceeding 50 Days, from the End of 
the ſaid 42 Days; ſo as the Order for enlarging 


x the Time be made 6 Days before the Time on 


which ſuch Perfon was to ſurrender himſelf. Stat. 


5. 1 * $0- „. 3: 


— 


77 


” Gitors. And the Commiſſioners to appoint within Meetings, 
' the ſaid 42 Days, not leſs than three Meetings, 
” the laſt to be on the 42d Day limited for the 
= Bankrupt's Appearance; and three Weeks Notice 
to be given in the Gazez/e of the Time and Place 
of ſuch Meetings. And the Lord Chancellor may 


Upon Certificate of the Commiſſioners, that the Commit 
Commiſſion is iſſued, and the Perſon proved a ment for 


Cuſtody of him, or any other Perſon in Priſon. 


, And if any Perſon ſo apprehended ſhall within 
the Time allowed ſubmit to be examined, and 


conform as if he had ſurrendred, he ſhall have the 


i ſame Benefit .az if he had voluntarily come in. 
Stat. 5 G. 2. c. 30. 5 14, 15. 


| Bankrupt, the Juſtices of B. R. or C. B. or Ba- wot cou- 
| | Tons of Scace. and the Juſtices of Peace in England, forming. 
Wales, or Berwick upon Tweed, on Application, to 
grant Warrants for apprehending ſuch Perſon, 
and commit him to the common Gaol of the 
County where apprehended, there to remain until 
be be removed by Order of the Commiſſioners; 
and the Gaoler muſt give Notice to one of the 
Commiſſioners of ſuch Perſon being in his Cuſtody, 
and the Commiſſioners may ſeize the Effects of ſuch 
*  Bankrapt (the neceſſary wearing Apparel of him- 
ſelf, his Wife and Children excepted) and his 
Books er Writings, which ſhall be then in the 


If the Bankrupt be in Cuſtody at the Time of Bankrupt 


iſſaing the Commiſſion, and is willing to ſabmit ;» Cy/ody 
to be examined, and can be brought before the avhen Corm- 
| Commiſſioners and Creditors, the Expence thereof ion 75 
| ſhall be paid out of the Bankrupt's Eſtate : But /azg, 

If he is in Execution and can't be brought before 
the Commiſſioners, then the Commiſſioners ſhall 
F E 3 attend 


Bankrupts. 


attend him in Cuſtody, and take his Diſcovery; 


and the Aſſignees are to appoint Perſons to attend 


ſuch Bankrupt in Priſon, and to produce his Books 


and Writings, in order to prepare his Diſcovery ; 


Pankrupt”s 
7 pecri ng 
Becks, 


a Copy whereof the Aſſignees ſhall apply for, and 
the Bankrupt ſhall deliver to their Order 10 Days 
before the lait Examination. Sat. 5 G. 2. c. 30. 
96. 

Bankrupt having ſurrendered may at ſeaſonable 
Times before the Expiration of the 42 Days, or 
ſach further Time as ſhall be allowed to finiſh his 
Examination, inſpect his Books and Writings in 
the Preſence of ſome Perſon to be appointed by the 
Aſſignees, and bring with him for his Aſſiſtance, 
ſuch Perſons as he ſhall think fit, not exceeding 
two at a Time, and make Extracts and Copies, to 
enable him to make a full Diſcovery of his Effects. 
Stat. 5 G. 2. c. 30. $5. vid. Tit, Arreſts, 


(F) Of fraudulent Conveyance, Bc. 


I a Bankrupt upon Examination be found to 
have fraudulently conveyed his Goods, Lands, 


or other Eſtate, to the Value of 20 J. to hinder the 


Execution of the Statutes, or to defraud Creditors, 
and ſhall not upon Examination diſcover, and {if 
in his Power) deliver to the Commiſſioners all the 
Eſtate fo conveyed or detained, or that cannot make 
it appear that he has ſome caſual Loſs, whereby 
he 1s diſabled to pay what he owed, may be in- 
dicted for ſuch Fraud or Abuſe at the Aſſizes or 
Seſſions of Peace, and if convicted ſet in the Pillo- 
ry for two Hours, and have one of his Ears nailed 
to the Pillory and cut off, Stat. 21 F. 1. c. 19. 


97. 


(F) A. 
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Bänkrupts. 


F ) Allowances t0 Bankru pts on ſurrender- 


ing and conforming. 


Ankrupts who ſurrender and conform, to be 
allowed 5 J. per Cent, out of the neat Pro- 
duce of the Eſtate that ſhall be received, if the 


neat Produce after ſuch Allowance, is ſufficient to 
pay 105. in the Pound, and fo as the faid 5 J. per 


Cent. does not amount to above 200 J.; and if the 


neat Produce be ſufficient to pay 12s. 6 d. in the 


Pound, then to be allowed 7 J. 10s. per Cent. fo as 
ſuch Allowance does not amount to above 250 /. ; 
and if the neat Produce over and above the Allow- 
ance, be ſufficient to pay 15 s. in the Pound, then 
to be allowed 10 J. per Cent. fo as ſuch 10 J. per 
Cent. does not amount to above 300 J. and every 


ſuch Bankrupt to be diſcharged from all Debts 


79 


owing at the Time he became a Bankrupt. And Suit, fo. 

if he be impleaded for any Debt due before he be- De, Je- 
came a Bankrupt, he ſhall be diſcharged upon com- fore Bank- 
mon Bail, and may plead in general that the Cauſe rupicy. 


of Action accrued before he became Bankrupt ; 


and the Certificate of his Conforming, and the Al- 


lowance thereof, ſhall be ſufficient Evidence of the 
Trading, Bankruptcy, Commiſſion, and other 
Proceedings precedent to the obtaining ſuch Certi- 
ficate ; unleſs the Plaintiff can prove the faid Cer- 
tificate was obtained unfairly, or make appear any 
Concealment by ſuch Bankrupt to the Value of 
10 J. And if the neat Produce does not amount to 
10 5. in the Pound, he ſhall only be allowed fo 
much as the Aſſignees and Commiſſioners think 
fir, not exceeding 3 J. per Cent, Stat. 5 G. 2. c. 
30. ) 75 8. | po 


E 4 (G) of 


Bankrupts. 


(G) Of chooſing Aſſignees, proving Debts, 


and making Aſſignments. 


HE Commiſſioners forthwith after they 
have declared the Perſon a Bankrupt, to 
eauſe Notice thereof to be given in the Gazette, 
and appoint Time and Place for the Creditors to 
meet (if for London, and within the Bills of Mor- 
tality, to be at Guilaball) to chooſe Aſſignees ; at 
which Meeting the Commiſſioners are to admit 
the Proof of any Creditor's Debt, that lives remote 
from the Place of Meeting, by Affidavit or Afir- 
mation, and permit any Perſon duly authoriſed by 


Letter of Attorney (Oath or Affirmation being 


made of the Execution of it, before a Maſter in 
Chancery, ordinary or extraordinary ; or before the 
Commiſſioners wiwva woce; and in Caſe of Creditors 
refiding in foreign Parts, A ffidavit or Affirmation 


to be made before a Magiſtrate, where the Party 


reſides, and ſhall together with his Letter of At- 
torney, be atteſted by a Notary Publick) to vote 
in the Choice of Aſſignees in the Place of ſuch 
Creditor ; and the Commiiſioners are to Aſſign the 
Eſtate to ſuch Perſons as the major Part in Value 
of ſach Creditors, according to the Debts then 
proved, chooſe; and the Aſſignees to keep Books 
of Account, of all Money and Effects which they 
receive out of the Eſtate, to which Book the Cre- 
ditors to have free reſort. No Creditor, or Perſon 
in his Behalf, to vote in the Choice of Aſſignees, 
whoſe Debt does not amount to 10 J. Stat. 5 G. 2. 
6. 30. 5 20, 27. 

No Schedule of the perſonal Eſtate to be an- 
nexed to the Aſſignment, id. F 42. 


(H) 4: 


A. a wa 


Bankrupts. 


() Atrendance on Aﬀignees to ſettle 


Accounts. 


Fter Certificate obtained and confirmed, Bank. 


; rupt is obliged on Notice in Writing to at- 
tend the Aſſignees, to ſettle Account of his Eſtate, - 
or to attend any Court of Record to be examined 


| touching the ſame, or for ſuch other Buſineſs, 


\ which the Aſſignees judge neceſſary for getting in 


7 his Eſtate ; for which Attendance he muſt be al- 
lowed 25. 6 4. per Diem; and if he negle@ to 


attend, or refuſe to aſſiſt in Diſcovery, without 


E: good Cauſe ſhewn to and allowed by the Commiſ- 
*  Honers (Aſſignees proving the ſame on Oath or 


Affirmation before the Commiſſioners) the Com- 


miſſioners to iſſue a Warrant for apptehending him, 
and commit him to the County Gaol, till he con- 
form, and be by the Commiſſioners, or Order of 
the Lord Chancellor, or due Courſe of Law, diſ- 
charged. Sar. 5 G. 2. c. 30. $ 36. | 


(I) Of Overplus. 


HE Commiſſioners, upon Requeſt of the 

Bankrupt, are to make Declaration of the 
employing and beſtowing of his Lands, &c. and 
to pay the Overplus (if any) to the Bankrupt, who 
after full Satisfaction of the Creditors may recover 
| the Reſidue of the Debts. Stat. 13 El. c. 7. 14. 
81 7..3."4. 18.4 2. | 


(K) Where Certificate is to be allowed. 


| 0 Diſcovery intitles the Bankrupt to the 
Benefits of this Act, unleſs the major Part 


| of the Commiſſioners certify to the Lord Chan- 


| cellor, that he has made a full Diſcovery, and y 
| „ | 


81 


82 


Bankrupts. 


all Things conformed himſelf, and that there is no 
doubt of the Truth of ſuch Diſcovery, and unleſs 
four Parts in five in Number and Value of the Cre- 
ditors, who muſt be Creditors for not leſs than 20 /, 
reſpeCtively, or ſome other Perſon by them duly 
authoriſed, fign ſuch Certificate; but the Commil- 
ſioners are not to certify till they have Proof by 
Affidavit or Affirmation in Writing of ſuch Credi- 
tors, or of the Perſons by them aathorized, figning 
the Certificate, and of the Power by which any 
Perſon is authorized to fign for any Creditor (which 
Affidavit or Affirmation, together with ſuch Au- 
thority to fign, ſhall be laid before the Lord Chan- 
cellor with the ſaid Certificate) and unleſs ſuch 
Bankrupt make Oath, or affirm in Writing, that 
ſuch Certificate was obtained without Fraud; and 
unleſs ſuch Certificate be allowed by the Lord 
Chancellor, or by ſuch two of the juſtices of B. R. 
C. B. or Barons of the Exchequer, to whom the 
Confideration of ſuch Certificate 1s referred by the 
Lord Chancellor; and any of the Creditors are to 
be heard, if they think fit, againſt the making the 
Certificate, and againſt the Confirmation thereof. 
Stat. 5 G. 2. JO. J 10% 


(L) Of Suits . Bankrupt diſcharged 


F Bankrupt, who has obtained his Certificate, 
be taken in Execution or impriſoned on Ac- 
count of any Debts owing before he became a 
Bankrupt, by Reaſon that Judgment was obtained 
before Certificate allowed, a Judge of the Court 


wherein Judgment was obtained, on the Bankrup:!'s 


producing the Certificate allowed, may order any 


Sheriff or Gaoler to diſcharge him without Fee. L 


Stat. 5 G. 2.6 0. $14. 
But the Diſcharge of a Bankrupt from Debts 
owing by him when he became a Bankrupt, ſhall 


not diſcharge him who was his Partner! in Trade, 
or 


0 OI 


——ũ—3— — 9 RDÞ cw Soles was 


*Bar, 


or flood jointly bound, or had made any joint Con- 


tract with ſuch Bankrupt. Stat. 10 A. c. 15. 53. 
No Perſon, who is Bon fide a Creditor of any 

Bankrupt, for or in reſpe& of Goods Son fide fold 

to ſuch Bankrupt, or of any Bill of Exchange bon& 


| | fe drawn, negotiated, or accepted by ſuch Bank- 


rupt, in the uſual ordinary Courſe of Trade, ſhall 
be liable to repay to the Aſſignee, any Money 


which before the ſuing forth of the Commiſſion of 


Bankruptcy was bond fide, and in the uſual Courſe 


| of Trade, received by ſuch Perſon of ſuch Bank- 


rupt, before the Perſon receiving the ſame ſhall 
have Notice that he is become Bankrupt, or is in 
inſolvent Circumſtances. Sat. 19 G. 2. c. 32. 


The Obligee in any Bottomree or Reſpondentia 


Bond, and the Aſſured in any Policy of Inſurance 
made and entered into, upon a valuable Confide- 


ration bon fide, ſhall be admitted to claim, and 
after Loſs to prove his Debt, as if the Loſs had hap- 
pened before the Date of the Commiſſion, againſt 
the Obligor or Inſurer, and the Bankrupt ſhall be 
diſcharged from ſuch Bond and Policy, and have 
the Benefit of the ſeveral Statutes againſt Bank- 


rapts, as if the Loſs had happened, or the Money | 


had become payable, before the Date of the Com- 


miſſion. Same Statute, See the Stat. 16 G. 2. © 


27. 19 G. 2. c, 342. 24 6. % $7. 


Bar. 
(A) In general. 


F Defendant have no Advantage of Abatement, 
or Demutrring in Law, he mult plead in Bar of 


the Action. 


Pleas in Bar are either General which require 
no Replication C vid. General Iſſue) or Special, 
a3 (1.) A general Releaſe. (2.) A Defeazance. 


(3.) An Acquittance ; or Acceptance of any other 
Thing, 


13 


Bar. 


Thing, Sc. (4.) Tender of Amends, (F.) Con- | 


cord, or Arbitrement. (6.) A former judgment, 


or Recovery. (7.) Statute of Limitations. (8) 


Diſability of the Plaintiff, as that he is outlawed, 
attainted, an Alien, a Baſtard. (9) Privilege of 
Defendant, &c. Vid. Tit. Jbatement, 


(B) In Slander. 


(1. ) Tatute of Limitations. (2) Defendar! } 


excuſes himſelf of other Words, and tra- 
verſes 2 Words in the Declaration. (3) Juſtif. 
cation of Words ſpoken of a Sheriff. (4.) Juſtif- 
cation of exhibiting a Petition io the Juſtices of 
the Peace. (r.)] To the Committee for Grievan- 
ces. (6) Juſtification for that the Plaintiff mur- 
dered his Wife. (7.) For that the Plaintiff killed 
a Man by unwholeſome Medicines. (8.) For 


charging a Man with Felony. (9.) For that the | 


Plaintiff ſtole his Sheep. (10.) For that the Cup 
was found upon the Plaintiff. (11) For that the 
Plaintiff had ſtolen a Horſe Caßuſdam Ignoti. (12. 
For that Burglary was committed. (13 Juſtification 
of the Words, becauſe the common Voice of the 
Country. (14.) For that the Plaintiff fold Wares 
Þy falſe Weight. (15.) That the Plaintiff owed 
him the Money demanded, c. (16.) That the 
Plaintiff forſwore himſelf. (17.) To Slander oſ 
Title. Vid. 3 Infir. Cler. 270. | 


(C) 12 Aſſumphit 


(3.) HO the firſt Promiſe Non Aſumpfit, and 
to the 2d, 'I hat the Plaintiff by 

Agreement delivered the Goods in the Name of a 
third Perſon to the Defendant for Satis faction of 
Money to him due by the third Perſon. (2) 
That the Defendant paid Part, and would have 
paid the Reſidue if the Plaintiff would have * 

| vere 
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Bar. 


livered Cattle according to Agreement. (3) For 


that the Meat, Cc. found for the Defendant's 
Wife at ſuch a Day, Defendant non Afſump/it, and 


afterwards the Wife abſented againſt the Will of 
the Defendant, of which he gave Notice, (4.) A 
Letter of Licence. (5.) For that the Teſtator ac- 


counted with Defendant in his Life- Time, and 


Defendant thereupon was found in Arrear in 12 /, 
and afterwards paid 10/. and the other 40s. he 
offered to pay the Executrix, Vid. 3 Inſtr. Cler. 
339. and Tit. Caſe poſt. EE. 


(D) Iu Trover, 


(1. T HAT the Goods were bought in open 

Market, &c. {2 ) That Defendant 
took the Horſe as an Eſtray and proclaimed: it, 
and put tho ſame to Paſture, and becauſe the Plain- 


tiff will not pay him for the Paſture, he detains 


it, Sc. Vid. 3 Infir. Cler. 360. But in Fact, all 
theſe amount to the general Iſſue, and there ſeem 


to be no other Pleas in Trover, but the general 


Iſſue and a Releaſe. 
(E) In Diſturbance. 


(1.) F Burial. (2.) Of a Seat of a Church, 
O (3.) Of a Way. (4) Of the Sheriff 


in his Execution. (5.) In Office. (6.) Ina 


Common, c. Vid. 3 /rftr. Chr. 386. 


(F) For Negligencies. 


(1.) IN keeping Fire. (2.) Of an Innkeeper, 
Sc. (3.) Of a Carrier. (4.) Of a Sur- 
geon, c. Vid. 3 inftr. Cer, 410. and Tit. Caſe 


poſt. 


8) 


86 


Of inroll- 


ing it. 


Bargain and Sale. 


(G) In Reſcue and Eſcape. 


V I D. 3 Inftr. Cher. 427. 4 


(H) I Malefeaſance, Misfeaſance, &c. 


Y an Attorney, that he was in Se. 
Vid. — Cler. 443. | 


(I) In Nuſance. 


V I D. 514. 452. 


(K) In Covenant. 


V I D. Bid. 461. 


Bargain and Sake. 


 Ands or Hereditaments ſhall not paſs, where- 
L by any Eſtate of Inheritance of Freehold 
ſhall be made, or any Ute thereof, by Reaſon 
only of any Bargain and Sale, unleſs the Bargain 
and Sale be made by Writing indented and inroll- 
ed in one of the King's Courts of Record at 
Weſtminſter, or within the County where the Lands 
hie, or before the Cafios Rotulorum and two Ju- 
tices of the Peace, and the Clerk of the Peace of 


the County, or- two of them, whereof the Clerk 


of the Peace to be one; the ſame Inrollment to be 


made within 6 Months after the Date of the Wri- 
tings; 
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Bargain and Sale. 87 


tings; the Cuſtos Rotuloram, or Juſtices of Peace 
and Clerk, taking for the Inrolment where the 

Lands exceed not the Yearly Value of 40 J. 2s. 
wiz. 12 4 to the ſuſtices, and 12 4. to the Clerk; 
and for the Inrolment wherein the Land exceeds 
40 5, in yearly Value, 5s. And the Clerk of the 
Peace ſhall inroll the Deeds, and the Rolls there- 
of, at the End of every Year, ſhall deliver unto 
the Cuſtos Rotulorum, to remain in his Cuſtody a- 
mongſt other Records of the Counties. This AR 
ſhall not extend to Lands within any City, Borough 
or Town Corporate, wherein the Mayors, Recor- 
ders or other Officers have Authority to inroll Deeds 
Stat. 27 H. 8. c. 16. | | 

Such Bargains and Sales of Lands or Heredita- V, Lanca- 
ments in Lancaſhire, inrolled within 6 Months af. ſhire, Che- 
ter Date in the Chancery at Zancafter, or Juſtice ſhire, and 
ol Aſſize at Lancaſter, or in Cheſhire, in the Exche- Durham. 
quer at Chefter, or Juſtice of Aſſize at Cheſter, or in 
Durham, in the Chancery, or before the Juſtices 
of Aſſize there, ſhall be as good as if inrolled m 
the Courts at WePminſier. But this Act does not 
extend to Lands within any City or Town Corpo- 
rate, wherein the Mayors or other Officers have 
Authority to inroll Deeds. Szat. 5 El. c. 26. 

Where in any Declaration, Avowry, Bar, or Of plead- 
other Pleading, any Indenture of Bargain and Sale ing Deeds, 
inrolled ſhall be pleaded with a Profert in Cur. the | 
. Perſon ſo pleading may produce to Anſwer ſuch 
Profert, againſt the King or other Perſon, a Copy 
of the Inrolment examined and figned by the pro- 
per Officer, and proved on Oath to be a true Co- 
py, ſhall be of the ſame Force as the Indentures of 
Bargain and Sale. Stat. 10 A. c. 18. 

No Contract for the Sale of Goods, for the Price Ca 
of 107. or upwards, ſhall be good, unleſs the , $., of 
Buyer accept Part of the Goods, or give fome-'g,,, 
thing in Earneſt to bind the Bargain, or that ſome 
Note in Writing of the Bargain be made and ſign- 
ed by the Parties to be charged by ſuch ContraR, 

or 
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Baron and Feme. 


or by their Agents lawfully authoriſed, Stat. 29 
. 2. . 3-3 6 


Baron and Feme. 


Huſband and Wife are accounted but one 


Perſon in Law, therefore a Man cannot 


grant Lands; &c. to his Wife during the Cover- 


ture, nor any Eſtate or Inheritance to her, nor 


enter into Covenant with her. But he may by 
his Deed covenant with others for her Uſe, Ce. 
and he may give to her by Deviſe or Will ; be- 
cauſe the Deviſe or Will does not take Effect till 
after the Death of the Deviſor or Teſtator. Yet 
if a Feme Covert is ſeiſed of Lands in Fee, the 
cannot deviſe them to her Huſband, becauſe at 
the Time of making her Will ſhe had no Power 
to diſpoſe of them; and ſhe being under the Power 
of her Huſband, the Law will intend 1t to be done 
by Coercion. They cannot be Witneſſes for or 
againſt each other, except againſt each other in 
High Treaſon, or upon the Sat. 3 H. 7. c. 2. 


where ſhe may be Evidence againſt her Huſband 


for forcibly taking her away and marrying her. 
2. The Hufoand has Power over the Wife's Per- 


| fon, for ſhe is dilabled to contract with any Perſon | 
without his Conſent, precedent or ſubſequent, ex- 


preſs or preſumed, for tho” the Wife is not exclu- 
ded from uſing the Goods of her Huſband, (it is 
not Felony if ſhe takes them away} yet ſhe may 
not diſpoſe of them, nor pawn them. If the 
Wife play and loſe her Huſband's Money, the Huſ. 
band may recover it. But if ſhe win at Play, and 
gives Truſt for the Money won by her, the Huſ- 
bar may recover the Debt. She cannot bind her 


H uſpand in Strictneſs for Neceſſaries by any Con 


tract, unleſs a precedent or ſubſequent Aſſent is 
proved or preſumed: But uſually her Contracts are 


allowed, if ſhe buys Goods for herſelf, Children, 
01 


Baron and Feme. 


or Family, as Bread, &c. or for her own neceſ- 
' fary Apparel. If Goods come to the Huſband's 


- Ute, it is Evidence to prove his Aſſent; but not 
' binding Evidence, for it may be contradicted by 
bother Proof, as, that he gave his Wife ready 
| Money: Admitting then that the Huſband ſhould 


be charged in Strictneſs for Neceſſaries, tho' he 


| ' knows nothing of them; yet if he forbid particu- 


lar Perſons to truſt his Wife, he ſhall not be char- 
ge by them after ſuch Prohibition. As to a Pro- 


”  hibition in general not to truſt a Wife, as by put- 


ting her in the Gazezze, &c. it cannot amount to 


| a legal Notice. If the Huſband allows the Wife 


a Stipend for Cloaihs, c. and it is conſtant- 
ly paid, he ſhall not be charged. The Ne- 
ceſſaries bought without the Husband's Conſent 
mult not only be according to the Degree of the 
Husband, but of his Eſtate too, or they muſt be 
Neceſſaries generally. The Husband is not charge- 
able for Neceſſaries, as wearing Apparel, Diet, 
Lodging, &c. according to his Eſtate and De- 
giree, upon an Elopement. A Husband ſhall not 

+ be bound with the Wife's Receipt of his Money. 


Yet if he threaten his Wife to beat or kill her, 
- ſhe may make him find Security for the Peace. 


i 3. The Huſband has Power over the Wife's Eſtate 
' by Marriage. Generally Agreements before Mar- 
rage are extinguiſhed by the Marriage; wherefore 
it is uſual for the Husband to covenant with others 
for the Uſe of his Wife, as for her Jointure, &c, 
But when there are no ſuch Agreements or Settle- 
ments before Marriage, the Husband gains by the 
Marriage a Freehold in right of the Wife if ſhe 
is ſeiſed of one. And he may make a Leaſe of 21 
Years, or 3 Lives of her Eſtate, and it ſhall be 
good againſt the Wife, if it is made according ta 
the Stat. 32 H. 8. c. 28. (for which ſee Tit. Leaſes.) 
The Husband alſo gains a Chattel Real, to diſpoſe 
| Of, if he pleaſes, by Grant or Leaſe in her Life- 
time, or by ſurviving her. Otherwiſe it remains 
= | with 
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with the Wife; for the Huſband can male no Dif. 
poſition thereof by his Laſt Will, if he does not 
ſurvive his Wife. If he grants away only Part of 


the Term, the Wife ſhall have the Reverſton; 


but if he grants the whole Term of his. Wife up- 
on Condition, Se. and the Condition 1s broken, 
the Wife is barred ; for the whole Intereſt is paſſed 
away. Where he may diſpoſe of his Wife's 'Ferm 
he may forfeit it. Upon Execution for the Huſ- 


band's Debt the Sheriff may ſell the Term during 


the Life of the Wife. Where the Wife is out of 
Poſſeſſion during the Coverture, or hath only a 
Poſſibility, or is poſſeſſed of a Chattel Real as Exe- 
cutrix, the Huſband cannot have it, tho' he ſur- 
vive her. And the Huſband by the Marriage has 
an abſolute Gift of all Chattels perſonal in Poſſeſ. 
tion of the Wife in her own Right ; whether the 
Huſband ſurvive her or no. But if theſe Chattelz 


Perſonal are Choſes in Action, he ſhall not have 


them, unleſs he and his Wife recover them. Per- 
ſonal Goods which the Wife has as Executrix, &c. 
are not given to the Huſband by the Marriage tho' 
he ſurvive his Wife; but they ſhall go to the 4. 
miniſlrator de Bonis non, Wc. 

4. The Wife can't bring an Action without her 
Huſband for a Wrong done to her, or for Reco- 
very of her Eſtate; except when he is baniſhed, (a 
Woman living in England as ſole, may not give 
in Evidence againſt her Creditors, that ſhe has a 


| Huſband beyond Sea). But by the Cuſtom of 


London, a Feme Covert ſhall ſue and be ſued, if 
ſhe is a ſole Merchant or Trader, and where | 
the Huſband does not intermeddle; and if the Ac- 
tion is laid in the City, the Huſband ſhall be 
named for Conformity ; but if Judgment be given, 
Execution ſhall be only againſt the Wife. So the 
Wife can't be ſued without the Huſband, And 
therefore in Actions for Slander, Treſpaſs, &c. of 
the Wife, the Huſband muſt be made Defendant 
with her, and Execution awarded againſt him. 


The 


„ 
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The Huſband and Wife muſt be ſued for her Det 
Befire Marriage, living the Wife, but he ſhall not 
be charged for ſuch Debt after her Death, if her 
Creditors don't get Judgment during the Coverture. 


A Woman for her own Offence may be indicted 


| Without her Huſband, and ſhe only ſhall be Party 
to the judgment, and fined ; and committed till it 


is paid, If ſhe ſteal by the Compulfion of her Huf- 


band, or with him, it is not Felony in her, but 
| this does not extend to Treaſon or Murder, And 
' ſhe may ſue and be ſued in Court Chriftian with- 
out her Huſband, 


5. After Marriage is diſſolued jeveral Rights 
accrue to the Survivor, As if Huſband ſeiſed in 
Fee, or for Life in Right of his Wife, ſowes the 


F Land, and ſhe dies before Severance, he ſhall have 


the Corn; or if he dies before his Wife, his Exe- 


| - cutors ſhall have it, The Term of the Wife, or 
a Leaſe for Years of the Wife, are a Gift in Law 


to him if he ſurvives her; and ſo it is of other 
Chattels Real in Poſſeſſion; but if a Woman grants 
a Term to her own Uſe, and takes a Huſband 
and dies, he ſurviving ſhan't have this Truſt ; but 


, her Executors or Adminiſtrators. The Huſband 
to have all Chattels Real of a mixed Nature (part- 


ly in Poſſeſſion and partly in Action). But of 
Things merely in Action, he can claim them only 
as Adminiſtrator to his Wife if he ſurvive. (See 


Estate by Curte/y of England poſt). 2. The 


Wife after her Huſband's Death to be endowed of 
the third Part of her Huſband's Lands and Tene- 
ments in Fee, &c. (wid. Dower poſt). Alſo the 
may claim her Paraphernalia or neceſſary Appa- 
rel for her Body, and Cloth to make a Garment, 
&c. according to her Degree, beſides her Dower 


| or Jointure, if there are Aﬀets to pay Debts and 
| Legacies, provided he does not give theſe away by 


Will. If the ſurvive her Huſband ſhe ſhall have 
her Term for Years again, if he has not altered 
the Property, nor diſpoſed of it in his Life-time ; 

| and 
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and ſo it is of other Chattels Real in Poſſeſſion, 


And if the Husband charge the Chattel Real of his 
Wife with a Rent, Cc. it ſhall not bind her, if 
ſhe ſurvive. him; Chattels Real of a mixed Na- 
ture will come to the Wife again if ſhe ſurvive, 
Arrears of Rent of any kind, due before or after 
Marriage, remain with the Wife. Chattels Real 
or Perſonal in Auter Droit as Executrix or Admi- 
niſtratrix, ſhe may retain ; and ſo Che/es in Aion 


remain to her, if not recovered during the Mar- 


riage. If a Leaſe for Years, Statute, Obligation, 
Sc. is made to Baron & Feme, ſhe ſhall have it 
by Survivorſhip if ſhe will. But if perſonal Goods 
are given to them bath, ihe can't have them by 
Survivorſhip. Wood's Inf. B. 1. c. 6.4 2. 

If on an Action againſt a Man and his Wife, 
the Wife only be arrefted, ſhe ſhall be diſcharged 
upon common Bail, or a common Appearance, 
If both are taken in Execution, and the Husband 
eſcape, unleſs the Plaintiff retake the Husband, 


Fl the Court will diſcharge the Wife, for the Eſcape 
j of the Husband is the Eſcape of the Wife. 1 Saſk. 
il 115. $h 
\ Baſtards and Baſtardy, 
'* FO WO Juſtices of Peace {2u0r” Un) in or 
Gs next the Limits where the Pariſh Church 
chargeable. is, within which Pariſh a Baſtard is born, upon 


Examination ſhall at Diſcretion take Order, as 
well for the Puniſhment of the Mother and repu- 
ted Father, as allo for the better Relief of ſuch 
Pariſh in part or in all, and take Order for the 
keeping it, by charging the Mother or reputed 


Father with the Payment of Money weekly, or 
other Suſtentation as they ſhall think meet. And 


if the Mother or Father upon Notice of ſuch Or- 
der do not perform it, to be committed to the 
common Gaol without Bail, except they give Sure- 
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4 ty to perform the Order, or elſe perſonally to 


appear at the next general Seſſions of the Peace to 
be holden in that County, where ſuch Order is 
taken, and alſo to abide to ſuch Order as the Ju- 
{tices then and there ſhall take in that behalf; and 
if at the Seſſions the Juſtices ſhall take no other 
Order, then to perform the Order before made. 
Stat. 18 Elm. e. 13.4 2. 

All Juſtices of Peace, within their Limits and 
in their Seſſions, may do all Things concerning 
that Part of the Szaz. 18 EI. c. 3. that by Juſtices 
in the Counties are limited to be done. Stat. 3 C. 


1. . . 
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The Churchwardens and Overſeers of the Pa- 4,7 thei- 
riſh where a Baſtard is born, may ſeize ſo much E Gates. 


of the Goods, and of the annual Rents: or Profits 
of the Lands, of the putative Father or lewd Mo- 
ther, as ſhall be ordered by two Juſtices towards 
the Diſcharge of the Pariſh, to be confirmed at 
the Seſſions, for the providing for the Child; 
and the Seffions may make an Order for the 
Churchwardens or Overſeers to diſpoſe of the 


Goods, as the Court ſhall think fit. Sat. 13 & 


14 C. 2.c. 12. $19. | 


If a fingle Woman be delivered of a Baſtard gere Fa. 
likely to become chargeable, or declares herſelf her com- 
with Child, and that ſuch Child is likely to be »7z2ed, 


born a Batiard, and to be chargeable to any Pa- 
riſh, and ſhall in an Examination, to be taken in 


Writing upon Oath before one Juſtice of Peace, 


charge any Perſon with having gotten her with 
Child; ſuch Juſtice, upon Application by the 
Overſeers of the Poor of ſuch Pariſh, or by any 
ſubſtantial Houſholder of an extraparochial Place, 
may iſſue his Warrant for apprehending and bring- 
ing the Perſon ſo charged, before any Juſtice of 
ſuch County, &c. who is required to commit him 
to the common Gaol or Houſe of Correction, un- 
leſs he give Security to indemnify ſuch Pariſh, or 
enter into a Recognizance with ſufficient Surety, 
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to appear at the next Quarter-Seſſhons, and to pet. 
form ſuch Order as ſhall be made in purſuance & | g 
the Act 18 EI. c. 3. And if the Woman dies 
or be married before ſhe be delivered, or miſcarries 


or appears not to be with Child, he ſhall be dif 


charged from his Recognizance, or releaſed out of 


Where dif. Cuſtody. And upon Application by any Perian 


charged. 


Ihen the 
Mother to 
be examin- 
ed. 


Sen com- 


mi tted. 


Of conceal- 
ing Ba- 
Hardi. 


Of protefi- 
ing them, 


ſo committed, to any Juſtice, ſuch Juſtice is re. 


quired to ſummon the Overſeers to ſhew Cauſe 
why ſuch Perſon ſhould not be diſcharged ; and 
if no Order be made within 6 Weeks after the 
Woman is delivered, ſuch Juſtice ſhall diſcharge 
him. And no Juſtice may ſend for any Woman 
till a Month after her Delivery, to be examined 
concerning her Pregnancy ; nor compel any Wo- 
man, before ſhe be delivered, to anſwer any "Wo 
T"_ relating to her Pregnancy. Stat. 6 G 
2 
" The Jultices to commit every Woman, which 


ſhall have a Baſtard, which may be chargeable to 


the Pariſh, to the Houſe of Correction, to be pu- 
niſhed and ſet to work during one Year. And it ſhe 
offend again, then to remain until ſhe give Sureties 
for her good Behaviour not to offend again. 6/at. 
7 Ft 1. 8-45 33> 

If a Woman delivered of a Baſtard, endeavour 
privately, either by drowning, or ſecret burying 
thereof, or any other Way, to conceal the Death, 
ſo that 1t may not come to light whether it was 
born alive or not; the Mother ſhall ſuffer Death as 
in Caſe of Murder, except ſuch Mother can prove 


by one Witneſs that the Child was born Dead. 


Stat. 21 74.1.0. . 2 


Bills of Exchange. 


LL Bills of Exchange drawn in, or Gated 
from, any Place in Eng/and, &c. of 5 /. or 


* ds, upon any Ferſon 1 in London, or any = 
| Place 


* 
3h 

= 
1 


Bills of Exchange. 


| © Place (in which Bills the Value is expreſſed to be 

received) drawn payable at a certain Number of 
Days, Sc. after the Date thereof, may, after Ac- 
ceptance (which ſhall be by under-writing under 
the Party's Hand) and the Expiration of 3 Days 
after the ſame is due, be proteſted by a Notary 
pPublick, or in Default of him, by any other ſub- 
ſtaatial Perſon of the Place, before two Witneſſes; 
Refuſal or Neglect being firſt made of due Pay- 
ment. Which Proteſt muſt be notified within 14 
Dias after to the Party from whom the Bills were 


received, Who (upon producing ſuch Proteſt) is to 


| repay the ſaid Bills with Intereſt and Charges from 


the proteſting ; for which Proteſt there ſhall not be 
paid above 64, and in Default of ſuch Proteſt, or 
due Notice within the Days limited, the Perfon ſo 
failing is liable to all Coſts, Damages and Intereſt, 
Stat. 9 H ro. 3. e. 17. 4 ty, 2. 


If the Party on whom an inland Bill of Ex- 


change is drawn, refuſes to accept the ſame, the 


| Perſon to whom payable fhall cauſe ſuch Bill to be 


proteited for Non-acceptance, as in caſe of foreign 
Bills, for which Proteſt ſhall be paid 25 and no 
more. But no Acceptance of ſuch Bill ſhall charge 


any Perſon unleſs under-written or indorſed ; and 
if not ſo under-written or indorſed, no Drawer to 


pay Coſts, Damages, or Inteteſt, unleſs Proteſt be 


made for Non acceptance, and within 14 Days 


after Proteſt the ſame be ſent, or Notice thereof 
given, to the Party from whom ſuch Bill was re- 


ceived, or left in Writing at his uſual Place of 
| Abode. And if ſuch Bill be accepted, and not 


paid within 3 Days after due, no Drawer ſhall 


| pay Coſts, Damages, or Intereſi thereon, unleſs 
| Proteſt be made and ſent, or Notice given, as a- 
| foreſaid; nevertheleſs, the Drawer ſhall be liable 
| to pay Coſts, Damages, and Intereſt, if any one 
| Protell be made for Non acceptance or Non-pay- 


ment, and Notice be ſent, given, or left. No 


duch Proteſt ſhall be neceſſary for Non-payment, 


2 | unleis 
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unleſs the Value be expreſſed in the Bill to be te. | 5 
ceived, and unleſs the Bill be drawn for 20 J. or 
upwards, and the Proteſt ſhall be made for Non. Þ 


acceptance, by Perſons appointed, by g V. 3. . 


Of accept. 17. ( Ante), And if any Perſon accept ſuch Bill 
ing Bill for in Satisfaction of any former Debt, the ſame ſhall 


| former 


Debt. 


be eſteemed a full Payment, if he does not his En. 
deavour to pet the ſame accepted and paid, and 


make his Proteſt for Non- acceptance or Non-pay- 
ment. But nothing herein diſcharges any Re. 
medy, againſt the Drawer, Acceptor, or Indorſor 


of ſuch Bill. Sat. 3 & 4 A. c. 9. F 4, 5, 6, 


VVV | 
Bills loft or If inland Bills be loſt, or miſcarry, within the 
miſcarried. Time limited for Payment, the Drawer ſhall give 


other Bills of the ſame Tenor, Security being 
given (if demanded} to indemnify him if the Bills 
loſt or miſcarried, be found again. Stat. 8 & g 
1 
Pray pay to A. B. 19451. upon Demand, out 
the Money in your Hands belonging to the Proprittiri 
of the Devonſhire Mines, being Part of the Pur. 
chaſe- Money of the Manor of W. This is no Bill 
of Exchange. A Bill on the Agent of a Regi- 
ment, Pray pay out of my growing SubſiRence, &c, 
is no Bill of Exchange. To pay to A. B. or Order 
10 J. out of the fifth Payment, when it ſhall becont 
due, is no Bill of Exchange. 7 promi/e to pay J. d. 
10 J. or render the Body of J. N. to Priſon befart 
ach a Day, no Negotiable Note. 2 R. Ray m, 1301, 
1362, 1363. 1 M. Caſes 265. Forteſc. 25 1. B 
25 May 1724, to pay one Month after Date i 
A. or Order, gl. 108. as his Quarter Half: Pay 
from the 24th of June 1724, to the 25th of Sept. 
following, by Advance. Accepted on the 5th of June 
1724, is a good Bill of Exchange. 2 R. Raym. 
1481. Deliver ſuch a Sum, makes a good Bill of 
Exchange. I promiſe to be accountable to J. S. o- 


Order for 1001. Value received, is a good Promil- i 
fory Note. 2 R. Raym, 1396, 1 M. Caſes 36: i 


J Pro- 


i ? 
| 


Bills of Exchange. 


I promiſe to pay to A. 101. Value received of Pre- 
miſſes in Roſemary-Lane, late in the Poſſeſſion of 
T. R. is a good Note. 2 R. Raym. 1545. 
Parker C. F. and Eyre J. It is not neceſſary to 
inſert Value received in a Bill of Exchange. Eyre 
It is not neceſſary to have three Perſons to a 


Bill of Exchanges for a Man may draw a Bill on 


himſelf, Bill 7% pay 281. at 7 l. a Month by 
Monthly Payments, the firſt Payment to begin in 
September Vollbabing, out of growing Subſiſtence. Na 
Bill of Exchange. Forteſcue 281. Cafes L. & . 


294. | 
"If Goldſmith's Note be payable to F. S. or 


Bearer, the Bearer cannot bring an Action for it in 


his own Name againſt the Drawer, but he may 
in the Name of F. S. And if F. S. indorſes the 


Bill, an Action lies againſt him. If a Cultom be 


alledged for the Bearer to have an Action againſt 
the Drawer, and the Defendant demurs to the De- 
claration, Judgment will be againſt him, becauſe 
the Demurrer is a Confeſſion of the Cuſtom. 1 X. 
Raym. 180. Salk. 125. Skin. 346. Comb. 204. 


Caſes B. R. 36. 3 Lev. 299- 


Hol. C. J. If A. having a Bill payable to him 


or Bearer, delivers it over for Money received, 


without Indorſement, it is a plain Sale of the Bill 
and A. does not become a new Security; Aliter if 
he had indorſed it. 1 R. Raym. 442. Caſes B. R. 


E 241. 


Holt C. . Though a Bill payable to F. S. or 


| Bearer, be not indorſeable, yet if it be indorſed, the 


Indorſor ſhall be charged; for every Indorſement is 


: a new Contract. S4:n. 410. Salk. 132. Flolt 116. 


A fourth Indorſee proteſts the Bill for Non pay- 


ment by the Acceptor, and then brought an Action, 
well, againſt the firſt Indorſee, and recovered, 
den the firſt Indorſee brought an Action againſt 
| the Acceptor; and though he produced the Bill and 
| Proteft, yet becauſe he could not produce a Re- 
ceipt for the Money paid by him to the fourth In- 
| F dorſee, 
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Bills of Exchange. 
dorſee, as the Cuſtom was proved to be amongſt 
Merchants, he was Nonſuited. Semble per Holl, 


if he had proved Payment, it had been ſufficient. 


1 R. Raym. 744. 

If the D of a Bill of Exchange abſconds 
before the Day of Payment, the Payee may pro- 
teſt it to have better Security for the Payment, and 
to give Notice to the Drawer of the abſconding 
of the Drawee, and after the Time bf Payment 
incurred, then it ought to be proteſted for Non pay. 
ment the ſame Day of Payment, or after it. But 
no Proteſt for Non payment can be made before 
the Day of Payment. 1 K. Raym. 743. Thtee 
Days are allowed for Payment of foreign Bills, 
and if not paid on the laſt Day, the Party ovght 
immediately to protet the Bill and return it, and 
thereby the Drawer will be chargeable; but if 
not pretefled the laſt of the three Days, there 
though the Drawee fails, the Drawer ſhall not be 
chargeable. If the lait Day be a Sunday or Holi- 
day, the Demand of Payment and Proreft ought to 
be on the ſecond Day. No Cuſtom for the Pro. 
tei of Inland Bills, nor any certain Time allowed 
by the Cuſtom for Payment of them, therefore to 
be demanded in a reaſonable Time after payable, 
and then if not paid, the Drawer ſhall be charg- 
ed. Vide Statutes ſupra. If the Indorſee accepts 
but two Pence of the Acceptor, he can't afterwerds 
reſort to the Drawer. Goldſmiths Notes whether 
Payable to Order or Bearer, are accounted a. 
mongſt Merchants as ready Caſh, and not as Bills 
of Exchange. But a Goldſmith's Note indorſed, 
is a Bill of Exchange againſt the Indorſor. 1 K. 


' Raym. 743. 


In inland as well as foreign Bills of Exchange, 
the Drawer muſt have Notice of Non- payment; 
for if he received Prejucice by the Plaintiff's De- 
lay, the Plaintift ſhall not recover, In a foreign 
Bill a Proteſt is neceſſary by the Cuſlom; in an 


Inland Bull enly by the Statute, which does not 


"_— 


Bills of Exchange. 


geſttoy the Action where there is no Proteſt, but 
ſeems only to take from the Plaintiff his Intereſt 
or Damages where no Proze/?, or to give the 
Drawer a Remedy by Action for the Coſts or Da- 
mages. 2 R. Raym, 992. 6 Med. 80. 3 Sall. 


69. | 

94 Signed a Note payable to the Defendant or 
Order, who indorſed it to the Plaintiff, Hol, C. &. 
the Plaintiff ought to prove a Demand, or endea- 


vour to demand the Money of A. before he can 
| ſue the Indorſor the Defendant, The fame Law 


if the Bill was drawn on any other payable to the 


'” Defendant or Order, and the Demand muſt be 
| after the Indorſement. If the Indorſee does not 
demand the Money payable by the Bill, of the 
perſon on whom it is drawn, in convenient Time, 
and afterwards he fails, the Indorſor is not liable. 
IE. Raym. 443. Caſes B. R. 244. Holt 117. 


Payment of a Goldſmith's Note muſt be de- 
manded immediately, or he who delivered it will 


not be anſwerable. 1 R. Raym. 743. But if de- 
manded in a reaſonable Time, it is ſufficient, Fa- 
„J. 139. 2 R. Raym. 928. 

The Defendant about 11 O Clock indorſed a 
VBoldſmith's Note to the Plaintiff; the Drawer con- 
tiaued ſolvent all that Day, and paid ſome other 
Zills to the Plaintiff, but about two o' Clock the 
next Morning went off. Holt C. F. If the Non- 
payment by the Drawer was through the Default 
cl the Indorſee, in not demanding Payment in 
convenient Time, the Indorſor is diſcharged ; whe- 
| ther this was a convenient Time was left to the 

jury, who found for the Plaintiff, S4zin. 410. Salt. 
132. Holt 116. | | 


The Defendant had ſubſcribed a Bill for 46 J. 


© Pivable to B. or Order, who indorſed 43 J. of it, 
able to the Plaintiff; this was held to be ill, 
zs ſuch a perſonal Contract cannot be apportion- 
ed; but if the Plaintiff had acknowledged the 
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Bills ol Exchange. 


Receipt of 3 J. the Declaration had been good. 
1 R. Raym. 360. Salk. 65, Carth. 466. 
An Indorſement tho' upon Diſcount, will ſub. 


ject the Indorſor to an Action, becauſe it is a con- 


ditional Warranty and new Contract, in Caſe the 
Drawee doth not pay. If A. indorſes a Bill blank 
to B. he puts it in the Power of B. to over write 
what he pleaſes, In an Action againſt the In- 
dorſor, it is not neceſſary to prove the Hand cf 
the Drawer; for though it be forged, the Indorſor 
is liable. 1 R. Raym. 443. Caſes B. 244. Hell 
117. | 

Holt C. F. Taking a Bill for Goods fold at the 
ſame Time is Payment, becauſe Part of the origi- 
nal Contract; but if for a Precedent Debt, it is 
only conditionally, that the Money be paid in con- 
venient Time. 2 R. Raym. 928. 

If there be two joint T'raders, and one of them 
accepts a Bill for himſelf and Partner, it binds 
both if it concerns the Trade; aliter if it concern; 
the Acceptor only in a diſtin& Intereſt. Sa, 
126. 1 R. Raym. 178: 

Declaration that the Defendant F. for himſelf 
and the other Detendant B. his Partner, made his 
promiſſory Note, and ſubſcribed it with his own 
Hand, and for himſelf and the ſaid B. promiſed 
to pay, Sc. good, without ſay ing that he ſigned. 
it for himſelf and the other Defendant his Part- 
ner. 2 R. Raym. 1484. 

Declar tion that the Defendant and one A. B. 
made their Note, and thereby jointly or ſeverally 
promiſed, Qc. bad; it does not import that they 
ſeverally promiſed ; it ſhould have been jointly and 


ieverally, 2 R. Raym. 1544. 


Waingiig 


Bringing in the Body, 


I 

0 K. . CF. 

k Heriffs or Under- Ules for the She- 
I Sherifts, on being riff to bring in the 
5 ſerved with a Rule pe- Body of a Priſoner taken 
of remptorily to bring in | upon a Proceſs iſſuing 
3 the Body of the Defen- | out of a Philazer's Office, 
7 dant, within 6 Days af- to be given by ſuch Phi- 
| ter Notice to do it, or | lazer. Reg. T. 2 W. 
hs be liable to an Attach- | & MM. 

i. ment without a further 

' KF Rule, as heretofore. Reg. 

n- { | | M, 6. G. 2. 

m = | _ Caſe, | 

ds | | | 
| (A) For doing of Wrong to the Damage 
„ of another, touching a Thing Hereditary, 
. | cho ſhall have it. | 

e 3 


his WW ARO N and Feme jointly upon an Lunt to p,,.., + 
: B the Wiſe dum ſola ſuit. ” Hill g — B. R. 2 
fed Huſband had an Aclion ſole upon the 4/imp/t 
ied WW to the Wiſe, and counted of the 4/ump/it of him. 
wi i 27 Hen: 8. 24 & 25. 
| Commoner for feeding his Common, though he Cn 
Z. be but a Copyholder. © Rep. 112. B 


Feaue. 


But then it ſhall be ſuch Feeding by which he 
ney WF _ loſeth his Common, or elſe cannot have it in that 
and | beneficial Manner as he ought, 9 Rep. 231. a. 


Executor for putting him out of his Term by 
the Leſſor. Nai. Br. 92. g Regiſt. 97. 4 Rep. 
95. a. | | 

Upon an 4//umpfit to the Teſtator, to marry one 

or pay 207, Lib. Intra. 10. b. ſect. 5. | 

1 Upon an A/umpfit to ſave the Teſtator karmleſ: 
ing „fan Obligation. Lib. Intra. 12. C. ſed. 2. 
= | * The 


E xecuter. 


Caſe. 

The Feoffee, if a Nuſance be made, and a Feos. 
ment is made, if this continues as a Nuſance, ;, 
Rep. 101. @. 

The Heir for a Nuſance made in the Time of hi, 
Father, if it be continued, Cc. 5 Rep. 101. a. 

Two cannot joy n for calling them falſe Knave and 
Thief. 2 19 Fi: 

Two cannot ſue in the Admiralty where one of 
them ought to have an Action at Law. 5 Mariz. 
Dyer 137. Pl, 39 

Leſſor ſhall have it againſt Tenant at Will for 
voluntary Waſte. Lit; 15. 4. 14 Hen. 8. 12. 5 


. Rep 13. 3. 48 £44, 3; 25, Dyer 121. Pl. 17. 
0 11 Hen. 6. | 
1 But not for negligent or permiſſive Waſte. 5 I 
"i Rep. 13. 4 ö 
„ Tenant in Tenant in Common ſhall have it againſt the 
1 1 Common. other, for breaking a Gutter between their Houſes, 
4 * 2 Hee. . 
BER For making a Lime Pit in his Land, which they 
1 have in common, by which the Water ſurrounds 
W his Houte 13 Hen. 7. 26. 
18 Tenants in common may join in an Action for a 


Nuſance upon their Land committed, becauſe this 

concerns all their Profit. Mich. 7 Jac. Ban. Reg. 

Stone againſt Dromage. = | 
For taking of a Meer Stone, I Hen. x FP Lib, 


1 Tura. q. & 48. 1. for the Land may thereby be 
1 ' endangered to be loſt, 

| (B) Againſt whom it lies. 

* um int Gainſt an Adminiſtrator upon an Aſumpfi. 
Ft 7 = of the Teſtator. Lib. Intra. 4. & /e8. 3. 
1 * Him who cuts Trees without Cauſe, 18 Eaw. 

'h 4. 27» © | 
| Baily. A Baily of a Baily of Goods. 12 Fw. 4. 

1 23. 


Againſt 


it 


Lib. Intra. 10. d. ſect. 1. 


Caſe. 103 


Againſt Baron & Feme, for not repairing Sea- Baron & 
banks upon the Land of his Wife. 7 Hen. 4. 31. Feme. 
Trover and Converſion lies againſt Baron & 
Feme for the Converſion of the Feme. Mich. 7 Fac. 
Ban. Reg. 
T rover and Converſion lies not againſt a Carrier Careter. 
for a Delivery to his Servant, but an Action upon 
the Cale. Paſch. 9 Fac. Ban. Reg. Wormball & 
pn 3 W 1 
A Counſellor who is retained to purchaſe Land, . 
and diſcloſes the Secrets, by which the Party is —_ 
damnified, Sc. 11 Hen, 6. 18. | | 
Againſt Churchwardens for not repairing a Gut- q,,,..z_ 
ter of the Church which is a Nuſance to my Houſe, e ent, 
Divers do make an 4/ump/it, Action lies not Foinger, 
againſt two. only of them ; but if the Plaintiff 


| ſhews that the others are dead, then it is good, 


and it is ſufficient to ſhew, that at the Requelt of 


E them that are alive, ard the others, the thing was 
done, and that the others are now dead. Trin. 7 


Fac. J. N. 
Againſt a Maſter upon a Sale and Warranty of Maſter. 
the Servant. 11 £Eadw. 4. 6. | 

Againſt Tenant at Will for voluntary Waſte. Tart at 
Liit. 15. a. 14 Hen. 8. 12. 5 Rep. 13. Dyer 121. Will. 


N 2d. 17. 


But not for permiſſive or negligent Waſte. 5 
Rep. 13. 6. | 

Againſt Tenant per Elegit, which holds over, and an: per 
cuts the Trees after Money tendered to him. 21 Elegit. 
Zadw. 3.16. | | 

Tenant in Common of a Houſe by his Compa- quan in 
nion for breaking his Gutter between their Houſes. Common, 


i 2 Hen, 5. pl. 12. 


For making a Lime. Pit to burn Lime, by which X=. 
his Houſe is damnified. 13 Hen. 7. 26. 
A. having an antient Light, B. erects a Houſe u n: fer 
which ſtops it, and Leaſes it to C. yet an Action 7 r,. 
lies not againſt C. becauſe the Leſſee had done no 
F 4 5 Wenn 
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104 Cale. 


Wrong, and he could not pull it down. Trin. 1} 
Fac. B. R. Quæ r. as the Law is now taken, whe. 
ther it lies againſt B.? It does. 1 R. Raym. 713. 
Salk. 460. Carth. 45 4. 

When a Man preſcribes in an mile of a Church, 
and the Vicar will not ſuffer him to make a Se. 
pulchre there. No. Lib. Intra. 8. 6. ſect. 7. 
Sherif. Againſt a Sheriff upon a falſe Return. Lib. 7i- 
tra. 41 % % 1 | 


(C) For what Things this Aition lies, 


Gainſt a Tenant by Elegit, that holds the 
Lands after his Money tendered him, and 
cuts the Trees. 21 Ea. 3. 16. 
So if the Tenant at Will cuts the Trees. Lt, 
15. a. 8 Rep. 13. 6. 48 Ed. 3. 25. 
If a Bailiff cuts Trees without Cauſe, 18 Edu. 
* 7. 
Nav, Againſt the Owner of the Land in which I have 
1. EHreite. a Way, and he ſtraitens it. 33 Hen. 6. 26. 
2. Trench, For trenching of it. Lib. Intra. 616. c. ſeck. t, 
3. Diflurb. For any manner of Diſturbance in my Paſlage 
| or Part of my Way, ſo that T cannot paſs ſo com- 
modiouſly as I did before, 14 Hen. 8. 31. 21 Hen, 
7. 36. 22 Hon. ©. 10. 10 Hen. 7, 21, 
4. Cropping If the whole Way be ſtopped by one that i is not 
of it, Owner of the Soil, it lies. 22 Hen. 5. 33 Hen. b. 
26. 10 Hen, 7. 21. 
If A. ſtops my Way and leaſes the Land to B. 
It lies againſt B. if he do not open it, for continu- 
ing of the Wrong ; but if 4. build a Houſe and 
leaſes it to B. there B. cannot pull it down for 
to lay open my Way, for this is Waſte in B. Tris, 
15 Fac. Regis. 
But for Ropping of a Way i in my own Land, 
Treſpaſs ai & armis lies, and not this Action. 


: 31 Za. 3. 18. 13 Hen. 7. 20. | 
: | Bot 


Trees, 


8 
d 


Caſe, 104 
But for ſlopping of a Highway, the Defendant 


ſhall be paniſhed in the Leet, and not by this Ac- 
tion, unleſs the Party had a ſpecial Loſs ; for a ſpe- 


_ cial Loſs admits of a ſpecial Remedy. 27 Hen. 8. 


26. 5 Edu. 4. 2. 6. 7 Edw. 4. 8. 33 Hen. 6. 
26. 5 Rep. 73. 4. 21 Hen. 7.35. 9 Rep. 113. 
21 Hen. 7. 35. 

If A. fays, that B. hath Right in my Land for /n 4-- of 
Years, an Action lies. 1 Rep. 177. No. Lib. In. my Title, 
tra. 30. a. ſe. 27. But I ought to ſhew how I | 
am prejudiced by his ſaying ſo. | 

A. brought an Action upon the Caſe againſt B. 
becauſe that B. publiſhed and declared falſely, that 
he had the Leaſe of the Land of A. and that he 
intended to fell his Land, and was thereby hin- 
died ; B. ſaid, that be had an Indenture of Leaſe, 
as in the Count is mentioned, and traverſeth that 
be forged i: not. 1. When B. claims a Right, 
though he had none; yet the Action lies not, for 
it appears not whether he had a Right or not. 

2. The Count is good, becauſe it was againſt the 


Knowledge of B. that it was forged. 3. Sciens is 


not tra verſable. 4 Rep. 18. a. 
For ſtopping a Ditch by which my Land is ſur - Lane 
rounded with Water. Nat. Br. 88. c. 89. m. 39. 
Hen. 6. 32. 11 Hen. 4. 92. 14 en ©. 30 
For not ſcouring a Ditch, by which my Land 
is overflown. Regift. Orig. 100. a. 
For breaking of a Sea bank, by which my Land. 
is ſurrounded. Nat. Br. 86. F. 89. b. & c. Rep. 
Orig. 95. @. 
It lies not for erecting of Cony- Burroughs, by 
Which TI loſe Part of the Profits of my Land, be- 
cauſe the Party that erected them had no Property 
in the Conies, for they are feræ Nature. 5 Rep. 
104. | | | 
If one hath a Bakehouſe by Preſcription, and I 7ras.. 


| fer up another by him to his Prejudice ; for the 


Law favours and protects antient Rights, preſum ing 


they had lawful Commencements. 
F 5 1. For 


106 
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 livered upon Requeſt. Lib. Intra. 5. a. ed. 2. 


Death of the Summoners. 8 Hen. 8 Edæo. 


Caſe. 


1. For diſturbing my Bailiff to diftrain for an 
Amercement. 18 Hen. 6. 9. pl. 20. 
2. For diſturbing me to diltrain or to attach. 
Nat. Br. 10 
3. For diſtraining more Suitors to come to my 
Leet than ought to be. Nat. Br. 94. g. 4 Rep. 
yy S. Ovie, 103. © 
For diſtraining Parſons or Vicars in their ſpi- 
3 Poſſeſſions. Nat. Br. 94. e. 

1. Againſt him that ſets up a new Fair or Mar- 
ket againſt my Fair or Market. 22 Hen. 6. 14. 
11 Hen. 4. 74. 

2. For diſturbing Cuſtomers to come to the 
Market. 11 Hen. 4. 47. 41 Edw. 3. 24. 29 
Edæu. 3. 18. g Hen. 6. 45. Nat. Br. 91. g. 2 
Eaw. 3. 32. pl. 9g | 

3. For diturbing me to hold a Fair or Mar- 
ket. -16 U 

4. For ſelling in another Place out of the Fair, 
Regiſt. Orig. 107. a. & 6. 

1. When a Deed is loſt, 34 Hen. 6. 4. viz. by 
Negligence. 

2. When the Seal is broken off. 39 Hen. 6. 
46. Lib. Intra. 7.6. ſect. 1, & 3. either wilfully 
or negligently.. 

3. For Deeds fold with the Land, and not de- 


4. For forging a Statute Staple or Merchant. 
Nat. Br. 96. 5. 17 Edw. 3. 49. Regiſt. Orig. 
115.2. & 6. to recompence the Party wronged, 
though the Party may alſo be indicted for it. 

1. For returning me ſummoned, and thereby 
Judgment is given by Default againſt me, where 
J never was ſummoned 3 but this was after the 


4+ 3.8. 26 He 48. 
2. For returning a Ni where 1 1 Lands. 
Nat. Br. 93.6. 31 Edu. 3. Proceſi 5 

1. For ſetting up a new Ferry to the 3 


of my Ferry. 22 Hen, G. 14. 
2. For 


5 2. For threatening me or Paſſengers, by which 
X 1 lole the Profits of my Ferty. 22 H. 6. 17. pl. | 


"4 
For diſturbing my Foldage. No. Lib. Intra. Fuldage 
14. 4. ſect. 12. | : 

For dilturbing one to have certain Walks in the Foreft 
Foreſt of Selauood. 5 Rep. 76. 3 

For erecting a Warren or Dove-houſe this Action j3/,,,2, 
lies not, although it be to the Nuſance of another. | 
5 Rep. 104. i 

For executing Proceſs in my Liberty. Naz. Br. Liberty. 
95. 6. Regi/t. Orig. 103, 104. 5 Edw. 3. 150. 
.. 20. | 
| ” 1. For hindring my Light by making a Wood: Houſes, 
| Pile, 9 Rep. 57.6. the Count there, and 58. No. 
Lib. Intra. 19. 6. ſect. 16. 7 Ediv. 3. 261. pl. 
15. | 
N 5 For infectipg the Air of my Parlour with an 
 Hogs-ſkin. Coke, ibid. 
3. With a Dye houſe. Coke, 15:4. 
Hill. ꝙ Fac. Ban. Regis, Hughes and Keme, A. 
had an antient Houſe in London, B. builds a new 
one which ſtops the Light of 4. Per Cariam, 1. 
That a Man cannot by the Cuſtom of London, erect: 
E anew Houſe, where there was not one before, to 

ſtop the Lights of the antient Houſe. 2. Upon 
an antient Foundation a Man may erect a new 
Houſe, and ſtop the antient Lights of his Neigh- 
boor; far by the ſame Reaſon that his Neighbour 
erected his Houſe more high, may the other at 
| any Time erect his; but he cannot enlarge his in 
breadth or length to op the Lights of his Neigh- 
= odour. Vid. 22 Hen. 6. 15. 2 
For removing a Plaint out of my Manor with- Manor, 
deut Cauſe, 27 Hen. 6. 4. for thereby the Profits of. 

E wy Court are leſſened. 

Por taking an Eſtray within my Manor or Li- 
; berty, 13 Ed. 3. breve 674. 31 Edv. 3. breve 
333. but ihidem, it lies not before Seizure of the- 


Stray, for before the Lord was not intitled unto it. 
F © For- 
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103 Cale, 
Meer. one. For removing a Meer- ſtone, though one of them 
be Tenant in Common. 1 Hen. 5. 1. Lib. Intra. 
9. . ſect. I, 

x. For diſturbing my Cuſtomers to come to my 
Mill. 11 Hen. 4. 47. 41 EAwuw 3. 24. 29 Edal. 
18. 9 Hen. 6. 45. 

2. For erecting a new Mill. Zib. Intra. g. b. 
ect. 2. d. nA. 1. 

Office. i. For diſturbing to take Seiſure of an Office. 
1 6 Edw. 3. 9. 

Wig | 2. For diſturbing the Steward to hold Court, 
| Lib, Intra. 5 i Jeet. I. 

T 3. For diftorbing to take the Profits which be- 
Wie long to the Office. 9 Rich. 2. 
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1 1 . ; 
13 4. Againſt an Eſcheator that returns contrary 


. — to that which was found by Office. 9 Hen. 6. 60, 

11 5. If he make a Return where no Office was 
found, 21 Edw. 4. 23, & 27. for he is not a 
Judge but Officer. ꝙ Hen. 6. 60. 

Piſcary. For erecting of a Dye houſe which poiſons my 


j . Water, by Reaſon whereof my Fiſh dies. 9 Rep. 


W . : 
ih Procure- 1. For releaſing to me with warranty, and pro- 
0 nent. curing another to ſue me. 34 Edo. 3. 20. 


School. If I ſue a School maſter for erecting a School in 
the ſame Town, the Action lies not; for it is no 
Nuſance. 11 Hen. 4. 47. pl. 21. 22 Hen. 6. 14, 


1 Priſott. 


1 | | Slander of If A. fays that he hath Right in my Land for 


ey ile. Years, an Action lies. 1 Rep. 177. No. Lib. Intra. 
A i 't 30. a. feet. 27. 

5.8 Zand, 1. For ſtopping a Ditch, by which my Land is 
$i ſurrounded. Nat. Br. 88. c. 89. *. 39 Hen. 6. 
11 32. „ . 


For not ſcouring a Ditch, by 8 oa my Land 
is over flown. Regi. Orig. 100, a 


1 | [f For breaking of a Sea-bank, oy which my 
77 Land is ſurrounded. Nat. Br. $6. J. 89. 6. Sc. 
1 Regis. Orig. 95. a. Vid. anita. 


It 


OP 


I. 37. 


Cale, I O9 
It lies not for erecting of Cony- Burroughs, by 


| which 1 loſe the Profits of my Land, becauſe the 
| Party had no Property in them, 5 Rep 204. and 
I may take them upon my Land and jaſtify it. 
Vid. antea. | 


1. If one hath the Trade of a Bakehouſe by Pre- 5 . 


. ſeription for the whole Town, and another erects 
another and ſells, an Action lies. 8 Rep. 125. 


19 Rich. 2. Action fur Caſe 52. | 
9 : 
2: For ufing the Trade of a Dyer in B. without 


Licence of the Archbiſhop of Tork. Regiſt. Orig. 


105 & 106. Coke ibidem. 
Tenant at will makes voluntary Waſte, an Ac- 


3 tion of Waſte lies againſt him. Litt. 15. a, 14 
= Hen. 8.12. 5 Rep. ö. 48 Edw. 3. 25. Dyer 


121. 5. 17. 11 Hen. 6. 38. and not an Action 


on the Caſe. 


For diverting of Part of the Stream by the Vater- 


l Owner of the Land, by which the Stream flows courſe, 
over. 12 Hen. 4. 47. 21 Hen. 7. 30. Dyer 


248. pl. Bo. 4 Rep. 86. 3 Elix. Dyer 195. 
For ſtopping a Pit that one hath for Water, Watering- 


| although it is not a common Watering-Place. places. 
221 Hen. 7. 35. No. Lib. Intra. 8 d. ſecł. 78: 


1. For chaſing Sheep into the Water. 2 Hen. Chaſing 


1 7. 11. b. Sheep, 


2. for taking of Sheep delivered to me for a 


: Year to dung my Land. MNaz. 26. B. & D. 


1. Againſt him that I give Money to give to 


| my Attorney, and he gives it to my Adverſary. 
20 Hen. 7 


4; TEN ſend my Plate or other Goods to one, For Goods 


ö and he waſtes them, or miſuſeth them, or converts Jent and 
| them to his own Uſe. 27 Hen. 8. 25. 28 Hen, waſted. 
N 8. Dyer 22. l. 137. 10 Hen „„ Jen. 7. 


Il. 2 Edw. 4. 5. 18 Za. 4.23. 21 Edw. 


; 4.19, Crook, 2 Hen. 8. 160. pl. 2. 


3. If a Bailiff lends them to B. and he waſtes 


b mem, it lies againſt B. 12 Faw. 4. 13. 


* 4. Upon 


110 | Caſe, 


Upon Bailment of a Bag, in which was 20 
and he breaks the Seal. 21 Edxu. 4. 30. pl. 25. 
5. So far an Obligation. 39 Hen. 6. 46. 
6. Againſt a Baily of Beaſts which kills them, 
Litt. 15. a Dyer 121. pl. 17. 14 Hex. 8. 12. 
ee The Executor comes to the Heir 31 Days after 
de Death of the Teſtator, and Demands the Goods 
that are in the Houſe, and he refuſes to deliver 
them; 1. This is a convenient Time; 2. This 
Wrong 1s puniſhable, Mich. 7 Fac. Ban. Reg. 
Hoods and 1+ A. fold 20 Cords of Wood to B. to have by 
Eſtover,, Aſſignment, and afterwards fold 4000 to C. to have 
at his Election, and aſſigns to B. which he ſhall 
cut, and C. takes them, B. ſhall have an Action 
againſt C. for the firſt Bargain was made with 
him. 5 Rep. 24 | 
2. Tenant for Years ſhall have Eſtovers in the 
Wood of B. which ſhall be cut, or have an Action. 
9 . 112. 6. 
Carrier. . Againſt a _ that breaks Pots and 
Glaſits. 2 Hen. 7. 
2. If the Things be delivered to the Servant of 
the Carrier, yet an Action lies againſt the Maſter, 
Paſch. g Fac. B. R. 
Horſe, Againit a Smith that pricks my Horſe. Nat. 
Br. 94. 4. 17 Edu. 4. 43. 11 Edi. 4. 6. 
56 Edau. 3. 19. 3 Hen. 6. 36. 14 Hen. 6. 18. 
Regift. Orig. 106. a. 48 Edw. 3.6. pl. 11. 
And if the Smith lends the Horſe to another, 
who pricks him, Action lies againſt the ſecond, 
12 Edw. 4. 13. 
A Servant brought a Horſe to the Smith, who 
pricked him, by which the Service of the Maſter 
is neglected, the Maſter ſhall have an Action. 
Hill. Fac. B. R. 
Pigeons. For taking my Pigeons with Engines, 16 Edu. 
4. 7. or ſhooting of them. 
Dice and For playing with falſe Dice, Nat. Br. 95 6 
Cards, Regiſt. Orig. 240. No, Lib. Intra. 8. ee. 8. 
for cheating with trae. _ 
he 


CT % 


Caſe. 111 
13 ſame Law of falſe Cards. 11 Rep. 87. 4 

. For diſtraining of a Horſe of a Prelate when 5% : 

. had other Things diſtrainable. Nat. Br. 93.1. rg 

© Regiſt. Orig. 100. 6. 4 Rep. g5. a. 

| 2. For diſtraining in a Highway, or in any ſpi- 

ritual Land belonging to a Church, againſt the Ar- 

ticles of the Clerks. © 94 E. Regift. 100. 6. 

3. For diſtraining one to come to my Leet, 

when he owed no Suit to my Leet. Naz. Br. 


Fo diſcaining Cattle of the Plough, or Lambs, 
where there was ether ſufficient Diſtreſs. Lib. Intra. 
226. J. Diſtreſs, Nat. Br. 90. 6. 

The Count ſhall not "oh, that there was other 
ſofficient Diſtreſs, but it ſhall be contra formam Sta- 


iu, which provides againſt ſuch Diſtraining. 14 


| Ele. Dyer 312 pl. 68. 
And it lies when the Tenant hath made Agree- 
ment for the Rent, and yet is diſtrained. 18 
EE dw. 2. 
By a Gaoler againſt a Priſoner that eſcapes be- E/cape 
ng committed per Auditors. Nat. Br. 95. c. from a 
i b, Gaoler, 
| For tearing an Obligation delivered to be kept. Deeas. 
Wo Hen. 6. 44. Lib. Intra. 7. 6. ſect. 1. 
Againſt a Ferry man that ſurcharges his Boat, by Ferryman. 
Which my Horſe is drowned, 22 Alſrze 41. 
) i, Forging of an Obligation that is put in Suit Porgery 
painſt ne. 9 E av. 4 126. l. 44. 4 Rep. 18. b. and Couns 
1 7/2 8. feiting. 
2. For forging of a Reſignation. Regi/?. Orig. 
, 914. 2. 
| 3. For forging of a Will. 5 Eaw. 4. 120. 6. 
. For counterfeiting a Letter in the Name of 
&: Mailer, that the Plaintiff would lend his Maſter 
/ pon which the Plaintiff delivered 20 J. to 
: ie Defendant. 33 Hen. 8. cap. 1. Paſeh. 7 Fac. 
5 N. In all theie Caſes an lodictment allo lies, 
rule it is contra pacem. 


For 


112 


Grain 
drowned. 
Menace. 


Pales. 


Piles. 


Protection. 


Reſcous. 


Servants. 


Bar, 


Servant, 


Caſe. 


For putting ſomething in my Ditch, ng 
my Grain is drowned. Regiſ. Orig. 95 5. 97 

For menacing to take my Goods, if I / Dot 
give him 20/ 7 Edu. 4 2. 2. 

For taking away my Pales, guere whether 
Treſpaſs vi & armis doth not lie. 15 Edu. 
4. Choke. 

For putting in a common River Piles, by whit 
my Oxen periſh. Nat. Br. 92 f 

For taking my Goods after Protection grantcl 
Regi. Orig. 12. 4. Q for I may plead my Pris 
tection upon a Replevin. 

By a Sheriff againſt one that reſcued one in Exe 
— Dyer 241. pl. 47. 


For taking my Servant out of my Seri 


19 Rich, 2. Ad ion upon the Caſe 52. 


Not his Servant is a good Plea in Bar, 20 H, 


7. 4. pl. 13. Hneux; of the Action for the Deſen. 
dant to plead, wiz tempore captionis 

2. For enticing my Servant to depart, and hin 
to retain. 11 Hen. 4. 23. 

3. For menacing my Servant; per quod, &. 
Regiſt. Orig. 94. b. 


4. For Aſſault and Battery of my Servant, ji | 


guod, Sc. Regiſt Orig 102. a. Nat. Br. 91. 
Lib. Intra. 613. b. ſect. 19 673. c. ſect. 1. 

5. For Aſſault and Battery, and Impriſonment, 
till the Plaintiff made Fine, per quod damnificalu, 
Se. 19 Hen. 6. 35. pl. 37. 

6. For Battery, Mayhem and Impriſoument, pr 
guod damnificatus, &c. Cro. 7 Hen, 8. 180 
pl. 4. 

7. When his N bites my Servant, per qu, 
Sc. Regiſt, 111. a. /ervitium amifi; he mu 
count, that kept him, knowing him to be accuſton: 
ed to bite. | 


Taſe, | 1 13 


; 4 D) Tor doing of Wrong to the Damage 


2 


* 
s 


I. F OR arreſting me in the Name of B. Arreſt. 
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of another touching bis Body, 


without his Conſent. 7 Hen. 6. 43. pl. 
19. | | 
5 For arreſting one without Cauſe. 8 Edu. 


hut this ought to be by Colluſion to vex me, 
3 Edu. 3. 20. for if there be probabilis cauſa it 
lies not, for one may be deceived in the Law. 


3. For arreſting me in London, knowing I was 


| | privileged in Bank. 7 Hen. 6. 45. 


For arreiting me and bringing me before a 


juſlice, where I was indicted and acquitted ; and 
© this is good Cauſe of Action although the Time of 
© the Arreſt is not ſhewed, becauſe of the Vexation. 
F,, BR. - © 


For procuring another to be indicted without 71d; ment. 


ö Covſe, Nat. Br. 114. 4. 116. a. 


For procuring B. to be indicted for a common 


| ] Barretor, and he 1s acquitted /ecundum Leges Ang liæ, 
| 1, Good, although that the Count was not, that 


de was lawfully Acquitted, for it is ſo implied. 


2. He ought to have counted que inde acguie- 


| tatus fuit, or Words that do amount to ſo much. 
Mich. 7 Fac. B. R. Rot. 407. | 


Por threatning by Word or Writing to beat me, Nfenace. 


| if | come out of my Houſe. 17 Edw. 3. 4. Vid, 
| Prafton, lib. 3. cap. 4. fol. 113. b. 


For threatning another of Life and Member. 


10 Edw. 4. 6. Lib. Intra. 661. b. ſect. 1, 2. 


For putting Poiſon in my Meat, Regif. Orig. Pain. 


102. 4. wittingly, to the Hazard of my Life or 
Health. | | 


Againſt a Chirurgion that impairs the Body by 


his Medicine. 21 Her. 6. 55. 11 Rich. 2. Ac- 
Wil on the Caf? T7, | 


(E) Fer 


114 | Tale, 


Ii 
(E) Fur Slender. „ 
© more Colts than Damages can be re. * 
covered in Slander ; therefore to mention 7. 
what Words are actionable is not neceſſary in thi | 
ſmall Compendium, 8 EC 
| | N WO 
(F) For Jing of Wrong to the Damar 
of another, touching Suits in Law, 
| Hh 
FF OR ſuing me in the Admiralty for Matter , 
Aamirally. about neque ſupra altum mare, negue ultra * 
mare; per 2 Hen. 4. cap. 11. 5 Marie, Dyer i. 
$9 Pq 
Attach- Againſt a Paily of a Franchiſe, that fraudulently WW . 
ment. delivers to the Owner his Goods attached. Nu, * 
„ 85,005 3003.62 * 
Attorney. 1. Againſt an Attorney that makes Default, br 
which my Land is loſt. Lb. Intra. 2. a. ſe. 1. . 
9. for ſuing Debt in my Name without my A. 
ſent. 7 Hen. 6. 43. 45 715 a 
3. For appearing without Warrant and impar- q | 
ling where the Party is miſnamed, becauſe his WWF le 
Client loſeth the Advantage of the Plea, 15 Her. 7. , 
14. of Miſnomer. | $ 
For taking an Obligation in his own Name, Be . 
where it ought to be taken in his Maſter's. 20 WW 
Hen. 6. 3 # 
4. It lies for outlawing me in the Name of J. be 
that was dead at the Time. 7 Rep. 1. a. 5 
5. It lies for appearing in Default of the Tenant, N 
and confeſſing the Action without Warrant. Wh... 
9 Edw. 4. 13. 43 Edw. 3. 20. Regiſt. Org. Wh; 
113. a. Co 
6. Againſt him that will be my Attorney with- WW . 
out my Aſſent. 43 Edu. 3. 14 ine 
Counſellor. Againſt a Counſellor retained for a certain Sum, 


and he diſcovers his Counſel, and was of _ 
| wit 


Y WY | I 15 
. mY the other Party, and Good, although be doth 
rot new for what Sum he was retained. 11 Hen. 
6. 2. FT Action upon the Caſe 7. Lib. Intra. 2. 
. ek. 2 
I A int a Counſellor that is an Ambidexter. Lib. 
. bes 2. B. ſect. 3. 
Againſt him that ſues me for Tithes in Court Chriſtiaa 
Cbriſſian, although I ſhew him a Compoſition by Court. 
IT Time out of Memory. $ Eaw. 4. 13. 
. Againſt a Sheriff that ſuffers one to eſcape E/eafe. 
upon a Capias ad Cemputandum; for he ſhall not 
bare an Action of Ny becauſe there is no Duty 
certain. 15 Edau. 4. 19. 16 Ed. 4. 2. 3. E 
che 37. 
2. Againſt a Gaoler that lets one eſcape that 
Vas committed upon the Statute of Labourers, 14 
: Een. 6. 8. viz. by the Maſter of the Servant com- 
mitted, 
3. Againſt a Gaoler that ſuffers one to eſcape 
taken upon a Capiay upon a Statute Merchant, wiz. 
ty the Connſee of the Statute at whoſe Suit the 
Proſecution is. Nat. Br. 93. 4. 
4. Againſt a Gaoler that ſuffers one to eſcape 
| ſpon Execution. Lib. Intra. 8. c. ſect. 1. 
. Againft a Priſoner that breaks Priſon and 
eſcapes, Nat. Br. gs. e. 136. 1 wiz, by the 
N avler who is to wt er for the Eſcape. © | 
| 6. Againſt an Officer that arreſts one at my 
6 8 ſuffers him to eſcape. Regift. 111. 
| 1. 4. having Goods of B. in his Houſe, the Execution. 
Pheriff comes and takes the Goods in Execution, 
end A. him diſturbs; 1. if the Sheriff gives Notice 
1 4 and after he diſturbs him, the Plaintiff ſhall 
Pave this Action againſt him, otherwiſe not. 2. A. 
ay keep his Houſe faſt till Notice. 3. The 
| bunt is not ſufftcient, that 4. promiſſoram non ig 
Pars, Cc. but it ought to be alledged preciſe'y 
pat he had Notice. 5 Rep. 93. a, 


1. fa 


116 
F. 4240 Re- 


Fun. 


of a Liberty. 


Caſe, 


1. For returning Cattle eſtrayed, which 1 
dead, 32 Hen. 6. 27. which is a falſe Return, ad 7 
may prejudice the Party, | = C 

2. For making other Return than the Bai Moi 
made, 36 Hen. 6. 1. 30 Ae 5. vis. the Bailit We 


3. Againſt a Commiſſary that returns a 7 
patronatus otherways than it is found. 22 Hr 1. 
6. 30. | ED 

4. Upon a Devaſtavit returned falſely, I 
Intr. 11. a. ſech. 11 Hen. 6. 37. b. viz. whe 
there was none, whereby the Executor is charge We 
able de benis propriis. | N. 

Againſt a Deputy of a Sheriff, 20 Hen. 6,8 
Deceit 11, for the Law takes Notice of ſuch aWto 
Officer. | 4 


5. For returning a Ni] where the Party bas FH 
ſufficient, Lib. Intr. 11. c. ef. 2. Nat. B. 
39,6. 2 


6. Againſt an Eſcheator that certifies an Ofic 


otherways that it is found, or that certifies cl: I! 
where there is none found. 21 Eg. 3. 2 


9 Hen. 6. 60. Regift. Orig. 115. 6. to 
7. By the new Sheriff againſt the old Sheri wt 


for returning one ſufficient, which is not, by whici 


the Plaintiff, vi. the new Sheriff, is charged in 
Iſſue. 19 Hen. 6. 38. 5. ite 
8. Againſt a Sheriff that makes a Precept to ? 
that is not Baily of a Franchiſe, 38 Me 13. He 
if he were Baily of a Franchiſe. #6 
9. If the Sheriff returns not a Cepi Corpus, i 
languidus, when the Defendant was in good Health 
he, wiz. the Defendant, ſhall have an Action Ae 
falſe Impriſonment, 11 Hen. 6. 42. pl. 39. ? 
Hen, 6. 5. 4. And the other, wiz. the Plainti, 
an Action upon the Caſe, 21 Hen. 6. 5. a. forl 
is a falſe Return. | | 
10. Ina falſe Judgment, if the Sheriff retur: 
that there is no ſuch Things, Ec. if it be fall 
Action lies. 10 Ew. 3. 389. fl. 35. 


1. Fo 


3 Calc. 117 
11. For the Sheriff ſhall not be amerced, 4 4 
Eau. 3. 3. Fl. 11. for it is no Contempt to the 

Court, and they will take it for a good Execution 
ol the Procels till the contrary appear, 

0 12. For not returning a Writ delivered by Bill 

© by the old Sheriff, e/tm. 2. cap. 39. 42 Mxe 
12. But note 8 Edau. 3. 3. 298. pl. 26. Herle. 

13. It lies againſt a Sheriff for a falſe Return. 
Dog. & Stud. 13 4. 6. 19 Hen. 6. 29. 5. 72. 


i 14. For returning ſummoned where he was dead, | | 
MW Action lies. 8 Edw. 3.330 pl. 1. | 
For ſuing one upon a forged Obligation. 4 Forgery. 


Agaipſt a Cu/tos Brevinm for imbeziling a Writ Imbexil- 
Eto him delivered, 7 Hen. 4. 6. ing. 
Por inciting another to imbezil a Writ. 19 

Hen. 6. 26. 

lf my Attorney or Deputy of the Sheriff imbezil 

2 Record, Deceit lies. 10 Hen. 6. 30. 


ie For ſuing me before the Steward or Marſhal Marga! 
one where I am not of the Houſhold, 3 Her. 6. 
21. 8 £/7optel 18. 10 Hen. 6. 13. for every one ought 


to be ſued in the Courts at the Common Law, and 


er which are proper to try the Action. 
vid 1. Againſt a Bailiff of a Franchiſe that diſconti- p. 
an mes his Plea, No7. Br. 93. f. the Writ there, where 


it ovght not to be. | 

ole 2. Againſt a Bailiff of a Franchiſe that ſues after | 

. u che Plaint removed, Nat. Br. 93. e. 14 Edu. 3. 
Adion upon the Caſe 118. | | | 

i Againſt him that procures one to ſay, he is Procure- 

ali, . B. the Plaintiff in the Suit, and confeſſes the nent. 

n a Action, &c. Regiſt. Orig. 113. 6. for this is 

 2Wheceit. 

nt, Age aſt him in Court Chriſtian that proceeds Probibi- 

for i]Maſter Prohibition delivered. Nat. Br. 92. e. tion, | 

| Againſt him who gets a Protection of the King Prozedrtion. 

for one, and gives it to another of the ſame Name, 

$30 Hen. 6. 18. wiz by him who is thus deceived 


in the Truſt repoſed in the Party. 


turn 


falle 


. Fo Againſt 


118 


Purchaſe 


Caſe. 


Againſt a Tenant in a Precipe that hath a 1, 
tection to come to YYe/tminſter, and ſtays at Cl, 
ceſter, 15 Edau. 4. 18. Regiſt. Orig. 1 19. b. 20 
Hen. 6. 10. for this is an Abuſe of the Law, ard 
Prejudice to the Party. 

Againſt him that gets a Protection, where be 
was not in Service of the King, Lib. Intr. 492.4 
the Count 492. ſed. 2. 3. and ſo abuſe the King 


and the Party. 
Againſt him that Purchaſes a Writ, whereby 


of aWrit. am ſued to pay a Fine without my Privity. agil. 


Rejcous, 


Fixation. 


112. 4 

Quare impedit, 112. a. & b. 

Apainſt an Officer in Ban. Regis, which pur. 
chaſes a Szper/edeas for one that I have a Plaint 
againſt in London, upon a falſe Suggeſtion that the 
Defendant 1 is his Servant, 21 Edu. 4. 23. 

But upon Surmiſe that he hath an Action de. 
pending there it lies not, becauſe the Court canut 


have Notice. Did. 2 


Againſt an Officer in Chancery, which purchaſech 
a Superſedeas for his Servant, where he was not 
his Servant, retained before the Time. 11 Her, 
6. 8. 

1. By a Gaoler againſt Reſcouſſors of one in 
Execution. Dyer 241. pl. 45. 

Againſt him that ſues me on purpoſe to vex me, 
8 Edi. 3. 43. 1 Edw. 3. 20. for the Lav 
hates vexatious Suits, _ 

But for cauſeleſs Suits no Action, 11 Elia Dyer 
285. for, pro falſa afttonis proſecutione nulla ſegua- 
tur parna, 2 Rich. 3.9. pl. 22. ſo that there was 
probable Cauſe. 

2. Againſt him that ſues me for a thing arbi- 
trated before that the Day comes to perform the 
Award, Regi/?. 111. @, for this _ Vernon. 


(G) H- 


Caſe, | 119 | 


L 00 For the noi doing of aThing which ought 
to be done by the Law, touching a thing 
| PO lam, to the Damage of another. 
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Copyholder by Cuſtom that may nominate am Jon. 

ö him which ſhall ſucceed him, and names one, 

1 prays to be admitted, and offers reaſonable 

Pine to the Lord which refuſeth; the Copy holder 

bal! not have an Action of the Caſe againſt the 

Lord, becauſe before Admittance he had no Right. 

Paſcb. 13 Tac. 6. 

I. Againſt him that uk to repair a Bridge, 

Why which I have a Way to my Manor. 1 1 Hen. 4. 

5. 45 Edw, 3. 17. 

2. Againſt him which ought to repair a Mound 

br Bank, by which my Land is drowned. 29 Ea. 

32. 12 Hen. 4. 7. Nat. Br. 93. f. 7 Hen, 

1 . 14. 

1 * of the Banks of a River. Nat. Br. 93. g. 

+ Fray 4. 18. 45 Zu. 3. 17. 7 Bend. $: 

H. 11 Hen. 4. $2, 83 1 ©: 26. an 

%. 3. 32. pd. 49. 

| But if they be broke by Tempeſt, no Action lies. 

P Edw. 3. 32. l. 49. 

ne, 4. For not ſcouring Ditches, 11 Rich. 2. an 

a0 {ion upon tne Caſe lies. 36 Nat. Br. 93. g. | 
For not repairing of a Gutter, Lib. ſtr. 10. 

1 1, whereby another is damnifyed. 

For not repairing a Houſe that is ready to fall 

pon my Houſe, Crooke 22 Hen. 7. 98. pl. 4. per 

neux Brudnel; for I am like to ſuffer Damage, 

d an Action may ſometimes be brought to pre- 

Int a Wrong. | 

Againſt a Lord in Antient Demeſne which will J 30/4 

| hold his Court, 11 Edu. 2. Action upon the Court. 

Ne 2 lies; for ds” Tenant may be prejudiced 

Kreby, 


Repara- 


tions. 


3 1. Againſt 


Borrowed. 


Aelarney. 


Farrier 


and Smith. 


Pliage. 


Tankeeper. 


Cale, | 
1. Againſt a Miller that refuſeth to grind Tol. 
free for one that is Toll-free. 43 Ed. 4. 2, 
Crooke 130. pl. 100. per Keble. | 
2. Againſt him that bought or fold in my Mur. 
ket or Fair without paying T oll. 7 Hen. 4. 44. 
. 34> 
f 3. But if one paſs over my Paſſage or Port when 
IT have Toll, and doth not pay it, gaære what ke. 
medy, 21 Hen. 7. 16. pl. 25, It ſeems an Aion 
on the Caſe doth lie, it it be demanded. 


(H) For not doing a T, hing which ought f 
ve done by the Law, io the Damage 
another, concerning Chattels. 


Borrowed a Horſe of B. which died ſudden 
without his Default, Action lies not, 4 
Edu. 3.36. for this is the Act of Ged, and not 
the Fault of the Borrower, 

It lies not againſt an Attorney that will not do 
his Office, unleſs he be retained, 20 Hen. 7. 9. fr 
he is but in the Nature of a Servant, and is nt 
bound to be retained. | 

Againſt a Farrier that applies Medicine, and 
cures not my Horle. But if no Default be nM 
him, it lies not, 19 Hen. 6. 49. 43 Za. 3. 33 
48 Edw. 3. 6. for he doth his beſt according to 
his Skull, 

1. Againſt him that will not deliver my Pledge 


* Tender of the Money borrowed. Wat. J,. 
86. c. Regiſt. 21. 6. Lib. Intr. 8. 5. fee. 5 E 
aw. 


(I) For not doing if a Thing which cg, 
to be done by Law, to the Damage 1 
another touching his Body. j 


Gainſt an Inn keeper that refuſeth to loch 


A good 


me. 39 Hen. 6. 18. 


5 Hen. 6. 18. 
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4 good Bar that his Houſe was full, and had Bar 


50 room, 5 Marie, Dyer 158. pl. 32. for he is 
not bound to provide Lodging out of his own 
3 E Houle. 


Againſt a Surgeon that takes apon him a Cure, Spes. 
8 


; and neglects it, 48 Edw. 3. 6. whereby the Cure 
is become impoſſible, or is retarded. | 


Againſt a Victualler that refuſech to ſell to me. Fial, 


i K) For not doing of a Thing which ought 


to be done by the Law, to the Damage 
of another touching Suits in Law. 


T lies againſt an Attorney that 7 retained, Attorney, 
and makes Default, Lib. Intra. 2. a. fes. 1. 


| Regiſt Orig. 113. a. if his Client be prejudiced 

4 by it. | 

Againſt a Clerk of Aſſize that takes a F ee, and C/ : 0 
enters not the Jury, 34 Hen. 6. 4. for thereby the f 
Kauſe is delayed by his Nonfeaſance. - 


Againſt a Lord of a Manor that will not hold T5 Kel 


Wis Court. 11 Faw. 2. Action upon the Cale 46. Conse. 
| 1. Againſt a Sheriff that will not execute Pro- Sheri. 


fs, 14 Hen. 7. 23. the Party being ſhewed to 


him, 8 Edw. 4. 14, 17. for Julien 1s thereby 


Ielayed, 
| 2, For the Plaintiff againſt a Sheriff that will 


ot return his Writ. 2 Hen. 6. 5. 8 Eaav, 4. 


14.7. | 
3. Againſt a Sheriff that will not return an Out- 


awry, 42 Ae 12. 
4. For delivering Diſtreſs upon a ſecond Delive- 
nce, and not returning the Writ. 2 EAM. 3, 


3. 


G L) Hunpfit. 
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0 L) Afump/t. 


I. For the not doing of a Thing wid 
ought to be done by the Agreement of ti 
Party, to the Damage of another touc. 

ing Things Hereditary. = 


F it be by Covenant it lies, and needs notay 
Conſideration to be averred. 2 Hen. J. 11.1 
Hen. 6. 55. 

Tf it be by Word, then it ought to be upon! 
Conſideration, otherwiſe it is but Nudum padun, 
non oritur actio. = 

The Conſideration is either expreſſed in Wo 
or implied by Law; in every Contract there is a 
umpfit or Promiſe implied by Law. 4 Rep. 94. 

If it be expreſſed, it ought to be ſhewed in it 
Count or Declaration. 3 Hen. 6. 36. 11 Hen. 4. ;;M.. 

1. Concord pleaded, wiz. after A/ump/it mac 
Lib. Intr. 6. c. ſect. 6. b 

2. Non Aſſumpſit, and this a Man may plead i 
though there is no Conſideration. Pa/ch. 26 f 


A good Bar that he promiſed upon Conditia 
which is not performed. Lib. Intr. 5. d. /ed. 1. 

Non emifſet the Land of him, a good Bar. Li 
Intr. 6. 6. ſed. 5. vix. An Action brought i 
Monies promiſed to be paid upon a Purchase“ 
Lives. . | 
That the Plaintiff diſcharged him of the BY 
gain, a good Bar. Lib. Intr. 685. c. ſect. 

The Action lies, 1. Againſt him that ſells Lat 
to me, and promiſes to make an Eſtate, and ce 
it not. 3 Hen. 7. 14. 14 Hen. 8. 15. 21 Hen 


6. 44. 20 Hen. 6. 34. Lib. Intr. 5. d. ed 


and 68 5. 6. ſect. 1. the Writ, Lib. Intr. 6. a. /f / 
2. Agel 
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2. Againſt him that ſells Land to me, and pro- 
Þ miſes to give me Seiſin of it, and does not. Re- 
= 112. 4. 
. 4. promiſes to convey Land to ſuch a Per- 
ſon Ry ſhall name, and the Defendant ſhews, 
3 "my he conveyed it to B. this is good; for it ſhall 
be intended a Nomination in B. inſomuch that he 
Kid accept of it. Mich. 13 Fac. C. B. 
* 4. Againſt him that firit ſells Land to me, and 
&fterwards ſells it to another. Lib. Intr. 685. 5. 
I 1. Nat. Br. 98. J. 20 Hen. 6. 34. 
. The fame Law is if he grants a Rent, and 

33 infeoffs me, not giving me n of 
de Rent. 20 Hen. 6. 34. 
Againſt an Alien that brought Salt to London, Cranage. 
d promiſes to the Mayor to pay ſo much as 
Shall be due for Cranage, 18 Elix. Dyer 35 2. pl. 
7. and doth it not. : 

1. For not building a Houſe according to his Hue. 
fromiſe. 2 Hes. 6. 55. 21 Hen. 7. 41. 20 

ger. 7. 9. 14 Hen. 6. 18. Nat. Br. 145.8 
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m | Far nol doing of a 7 Hing which ought 


io be done by the Agreement of the Par- 
lieg touching Chattels. 
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\ Gainſt him that puts in Cattle without pay- Aiſiment. 
ing for the Agiſtment. Nat. Br. 86. b. Re- 
f. Orig. 92. a. 
{Againſt him that promiſes to pay 10 5 a Year Sas 
Land for 4 Years, and fails of the firſt Pay- Payment. 
ent, Action lies preſently. 3 Rep. 22. a. 3 Ma- 

Dyer 113. pl. 54. pro tanto. 
3 him that promiſes to cut Trees and carry Trees cut- 
m to my Houſe. Regi. 109. 6. | ting. 

. grants his Term to B. if C. agree, B. pro ent. 
es 20 J. to C. for his Aſſent, this is a good A, 
r. Trin. 12 Jac. C. B. Grieſly and Louther. 
8 2 1. Againſt 


— 


124 Caſe. 


: | Wit! 

1. Apainſt one that promiſes to re deliver More, pr 

and doth not. Lib. Intra. 10. ſect. 1. lis 

2. Againſt a Bailee that rakes upon him to kh £4: 

Cattle ſafe, and doth not, Lib. Intra. C. 4. id., 1 

& fol. 3 b. je. 1. but they are loit by his Neg. Ed 

gence. | | 3 

3: But if he promiſes to guard the Goods, au] ne 

afterwards refuſes, no Action lies, Degfor & H. 33.1 

dent 102. 6b. if there were no Conſideration tan ME Neg 

to do it. | | L 

| 1. Againſt a Carrier that undertakes to car MM carr) 

Carrier. Goods ſafe, and doth not, 2 Fer. 7. 11. Lib. u, this 

2. 4. ſe. 1. the Carrier is chargeable without {uci MF tain, 

a Promiſe per legem terre. Law 

2. Againſt him that promiſes to carry Wine, ! 2. 

and breaks the Pipe by Negligence, Reg7/2. 110.4 Beaſt 

| Regiſt. Orr. 112.4. | C/ 

Coach. Againft him who promiſes to make a Coach, ard At 

1 doth not. Wal. Br. 94. a. a Ti. 
= | But the Plaintiff ought to count, that bt da goc 
* c give Money for the doing it, otherwiſe it 1s needs 
1 Nudum pactum, unde non oritur activ. 3 Hen. 6,88 it ſha 


36. pl. 33. for there was not Reaſon why he ſhould Evide 


1 do it. | | guid | 
1 8. Againſt him that takes upon him to repir = By 
"mY bruſe. Dove houſe, and goth 1t ill, Regi. Orig. 110.08 charg 
N whereby my Houſe becomes of leis Projit, ſpecia 
Work ill done is accounted as not dore, own | 

Delivery of A. promiſes to deliver a Deed upon Requeſt, i upon 

a Dee. Requeſt ought to be ſhewed preciſely, othetui or D 

if it be of a Thing due before, or upon a Sale ; "WM upon 

in the former Caſe the Requeſt is traverſable, uf of M. 

not in the latter. Peſch. 28 Elix C. B. Lands 


Farricy 1. Againſt a Smith that takes upon him to She 

and Smith, my *Horſe, and doth not. 14 Hen. 6. 18. | 

2. Or to cure him, 19 Her. 6. 49. Fa 

Orig. 119. 6. but here muſt be a Conſiderai 
precedent. | 

It is not ſufficient to do all he can, but it 


bound to cure him: But upon a gene al Retate 
| | Wale 
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ſpecial Promiſe to anſwer Damages out of his 
| own Eſlate, or whereby to charge the Defendant 


Cale. 1 125 


without taking upon him the Cure, it is not fo; 
E fr there the Law implies only, that he would do 


his beſt Endeavour to do it. 43 Edw. 3. 33. 45 


Edo. 3.17. 48 Edw. 3. 6. 27 Axe 50. 


And the Writ ſhall not ſay contra pacem. 43 


1 Edw. 3. 33. 


3. Nuare tam negligenter & improvide impoſuit 


; medicinas, c. quod equus mortuus e, 43 Edw. 3. 
33. pl. 38. 19 Hen. 6. 49. for the Law punitheth 
| Negligence. | 


1. Againſt a Ferryman that takes upon him to Ferryman. 


carry one over the Water, and doth it not, and 
this without Conſideration, becauſe his Fare is cer- 
E tain, 22 HA xe 41. and recoverable by Law, for the 
Law makes the Contract. 


2. For ſurcharging his Boat, by which my 


ö Beaſt is drowned, 22 Axe 41. Afton upon the 
Cafe 40. for this is a Misfeaſance. 


An Adminiſtratrix deſires to be forborn till ſuch F,, gy. 


| a Time, and then ſhe will pay the Debt; this is ane. 
a good 4/Jumpſit, ꝙ Rep. 94. a. and the Plaintiff 

| needs not ſay in the Count that ſhe hath Aſſets, for 

| it ſhall be intended; but it ought to be given in 

| Evidence, for ſhe is not chargeable if ſhe have not 
# quid pro quo. ꝙ Rep. 92, 93, 94, & fol. go. b. 


But no Action ſhall be brought whereby to 


charge any Executor or Adminiſtrator upon any Nags >: 


for ethers, 


upon any ſpecial Promiſe to anſwer for the Debt 
or Default of another, or to charge any Perſon 
upon any Agreement made upon Conſideration 
of Marriage, or upon any Contra& or Sale of 
Lands, or Tenements or any Intereſt in them, or 


| upon any Agreement that is not to be performed. 
| within one Year from the making, unleſs the A- 
| greement upon which ſuch Action ſhall be brought, 


88 ſome Memorandum or Note thereof ſhall be 
in Writing, and ſigned by the Party to be 
G 3 charged 
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authorized. Stat. 29 C. 2. c. 3. §4. 


Sade 


harmleſs. 


either. : 


LAafant. 


Su, ferance. 


the Land to deſcend, he will ſatisfy the Debt; 4 


Caſe. 


charged therewith, or ſome other Perſon by hin 


1. My Servant being in Priſon, I requeſt hi 
Enlargement, and promiſe to ſave A. harmleſs, x 
Action lies if I do it not, but without requeſt no, 
10 Eliz. Dyer 272. pl. 31. Q. 

2. A, being Bail for B. in B. R. B. promiſy 
to ſave him harmleſs; yet A. ſhall not haven 
Action againſt B. although he pay the Money, i 
no Capias be awarded againſt the Principal, rot 
Scire facias againſt the Bail, Trin. 7 Jac. B. . 
Bolles and Jones, Error upon Judgment in C. 
for here is no due Proceedings in Law again 


3. A. being indebted to B. prays C. to be bound WF 
to B. for the Debt, and he will be bound to C 
Wc. C. is bound to B. &c, A. refuſeth to bx 
bound to C.; C. ſhall have an Action againſt 4 
for it is a good Conſideration, inſomuch that C. i 
liable to the Debt. Mich. g Fac. B. R. 

4. An Infant borrows Money, B. is bound tz 
pay it, at full Age the Infant prom iſes to ſave hin 
harmleſs, Action lies upon it; for although tn: Wi 
Infant was not liable in Law, yet in Conſcienc WF © 
he was, and this ſufficeth to maintain an AQion 
upon the Cafe, which is an equitable Action; for 
the Conſideration is good. Trin. 29 Elix. B. K. 

A. promiſſes 10 J. to B. if he ſuffer C to enjoy 
the Land ; there although C. enjoy it not, yet i 
A. agree, and do not interrupt C. the Action lis 
Paſch. 15 Fac. B. R. 

A. being a Copyholder, makes B. his Execute. 
and intends to ſurrender, to the Intent that 5. 
ſhould ſatisfy a Debt to D.; the Son of A. pio. 
miſes 4 that if he do not ſurrender, but ſuf! 


dies, B. ſhall have an Action againſt the Son; fo 
it is a good Conſideration, Hill. ꝙ Fac. B. R. je 
continuing. | f 
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© 4. promiſes to pay to B. for his reaſonableBoard Tab/ing 
E for ſach a Time as he ſhall be with him; B. and Lodg- 
Efhews that he was with him 10 Months, and that ing. 

5 ;. the Month 1s reaſonable, amounting in all to 

Fos. this is good. Paſch. 30 Elix. B. R. 

1. For Money upon the Sale of any perſonal Vendor. 
Things, 33 Hen. 8. Br. Action upon the Caſe 105, 

110. 2 Rich. 3. 14. Com. 102, upon an Indebita- 

iu. 4umpfit 3 for the Law creates a Promiſe. 

Por in every Contract there is an A/ump/it im- 

© plied, 4 Rep. 94- 

2. In an Action for Money upon the Sale of a 
Thing, he needs not count that he was poſleſt uz 

as bonis proprits. Trin. 7 Jac. B. R. | 

E 3. Againſt a Purveyor or Servant that bought 
Goods for his Maſter, and promiſes Payment. 

Dy 230. pl. 56. 12 Hen. $. 12. ©. It it lies 

E not allo againſt the Maſter. 

© 4. 4 promiſes to pay to B. ſuch Sums of Money 

E 2 B. ſhall disburſe of his own Money for Cloth, 

Eto the Uſe of 4. the Defendant, this is a good 

© Conſideration ; for by the buying of the Cloth, 

| the Property was in A. forthwith. Trin. 9 Zac. 

B. R 


1. Againſt a Seller of Corn to be delivered at Vendee. 
| 2 certain Day, and doth not. 21 Hen. 6. 55. 20 

Hen. 7. 9. 28 Hen. 8. Dyer 22. pl. 138. & fol. 

3. 21. 55. 4 Rep. 94. 6. Quære, if no Da- 

mage appear. LE 

| 2. For delivering good and merchantable Corn, 

and doth not, 6 Edu. 2. 6. Dyer 75. pl. 23. Lib. 

E /:!r2. 4. b. 2. 2. but ſpecial Damage muſt be 

| alledged. 

E TheAdminiftratrix promiſes to pay a Debt, &c. The Fude- 
and the Action is brought againſt Baron & Feme, ment. 

| tien the Judgment againſt him ſhall be general, 

I & Predifus P. & M. uxor ejus in miſericordia. 

0 Rep. 93. No. Lib. Intr. 2. c. ſect. 3. 

E But upon Plea, that the Teſtator did not aſ- 

| fume, Coſts and Damages ſhall be de bonts proprit, 

| G 4 if 
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The Writ, 


Pyyfictian 


97 Surgecn. 


Clerk. 


Serzeant. 


Counſellor. 


Cale. 


if the Teſtator had not ſufficient, No. Lib. Tyr, 
1. 6. fect. 1. for the falſe Plea. 

Upon Afumpfi by the Huſband and Wie, 
made to the Wife dum ſola fait, the Writ ſl 
ſay, ad dampnum ipſos um; for the Huſband (i) 
have the Damages, zdeogue fuit ad dampnun i) 
forum. Hill. g Jac. B. R. Wolverton and his 
Wite againſt Di 


III. For not doing a Thing which ought 1 
be done by Agreement touching the Boch. 


Gainſt a Phyſician or Chirurgion for nt 


eine W 33. 11 Ha 
6 55. 48 Edæv. 3. 6. pl. 11. Regilt. Orig. 103. 
5. 112. 4. 

For applying a Medicine that impairs the May: 
hem. 11 Rich, Action upon the V4.2 37. 11 Hen 
6. 18. % V 0. ce. 5. 

But Note, in all theſe Caſes he ought to take 


upon bin the Cure abſolutely, 19 Hen. 6. 49. 48 


Ed 3. 9. elle the Action lies not. 


: IW. For not doing of a Thing which cult 


to be done by Agreement of the Paris 
touching Suits in Law, © 


Gainſt a Clerk that promiſes to inrol a Dec, 
and doth it not. 34 Hen. 6. 4. 
Againſt a Serjeant or Counſellor that promiſes u 
plead for me, and doth it not, 14 Hen. 6. 18. 
1 retain lim and give him bis Fee, elſe not. 


curing a Malady, or not applying a Meri. WE 


Cale. 


vy. For not doing of a Thing, where a Man 
is bound to doit in one Manner, and he 
doth it in another. 


Gainſt him that promiſes to plough my Land, Plough m 
1 A and doth it in unſeaſonable Time, 14 Hen. Land. 
6. 18. 3 Hen. 6. 36. for the Law implies he 
muſt do it for my beſt Advantage. 5 
Againſt an Attorney that takes an Obligation Attorney. 
in his own Name, when it ſhould have been in | 
mine, 20 Hen. 6. 25. 2 if an Action of Deceit 
doth not lie. 
| Againſt a Carpenter that undertakes to build a Carpenter 
| Houle in ſuch a Form and builds it in another, 
F: Nat. Br. 145. g. 2 Hen. 4. 9 21 Men. 4 
20 Hen. 6. 35. Q if he built it in a better Form, 
and more for the Benefit of the Owner, and to 
his own Loſs. 
E Apainſt him that hath a Crane, and ſpoils my 
E Merchandize, Lib. Intra. 3. c. ſed. 1. this is Mis- Gang 
ſeaſancde. 
E Apainſt a Farrier that takes upon him to cure Far ier, 
my Horſe, and applies unwholeſome Medicines, 
= &c. 19 Hen. 6. 49. whereby my Horſe is made 
| worſe, - | ; 
Por pricking my Horſe, 46 Edo. 3, 2, 3, 10. 
Mat Br. 94. 4 18 Edw 3.6 Fl. 11. for it is the 
Duty of an Artificer to do his Office well and truly; 
and this 15 implied in Law upon his Undertaking 
do uſe his Art. 
Againſt a Seijeant at Law that is retained to Miſpicads 
| plead, and miſpleads, 14 Hen. 6. 18. for this is ,, 
Misfeaſance, and to his Client's Prejudice it may 
be; but if it be not, unc guzre. To miſplead is 
, 8 plead otherwiſe than he is inſtrufted by his 
E Vlient, 


G 5 "« For 


Caſe. 
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VI. For negligent ſuffering of a Thing u 
be done to the Damage of another, 
Borrowed. Borrowed a Horſe of me which dies ſuddenly, 


an Action lies not, 40 Z4w. 3. 6. for the 
Borrower was in no Fault. | 
But if the Thing be uſed in other Manner than 
it was lent, and dies, an Action lies, Doc. & Stud 
29. for this is miſuſing it, and contrary to the 
Agreement. | | 
But if it be but in the ſame Manner that it wa 


lent, and dies, no Action lies, Do. & Stud. 29. : 


for it was lent to be uſed, though not miſuſed. 


A. borrowed a Horſe, and a Houſe fell upon 


him; there if the Houle fell upon him being fes. 
ble, Action lies, otherwiſe not, Dacf. & Stud. 128. 
for he might have foreſeen the Danger, and pre- 
vented it. 


Burning a Againſt him that keeps not well his Fire, by 


Houſe. 


Dog. 


which my Houſe is burned, being adjoining, 2 
Hen. 4. 18. 8 Edu. 4. 19. pl. 30. 


Although his own Houſe be burned. 33 Hen 


6. 1. Lib. Intra. 8. a. /eF. 1. 

It lies although his Servant do. it; but not if a 
Stranger do it of Malice. 33 Hen. 6. 1. 2 Hen. 
7. 18. Doc. & Stud. 137. 

It lies not if it be burned. ſaddenly, and the 
Cauſe not known. 42 4//ize 8. 2 Hen. 4. 18. 

For loſing a Releaſe, 34 Her. 6. 4. for the Re- 


Teaſee may be prejudiced thereby. 


So of a Box. Lib. Intra 9. a. ſedt. 1. 

Againſt him that ſuffers his Dog to bite my Sheep. 
28 Hen, 8. Dyer 25. pl. 102. & fel. 29. pl. 194: 
28 Hen. 6. 7. pl. 7. Lib. Intr. 616. 6. fed. 1. Re. 
gi. Orig. 110. 6. 
But then the Maſter ought to know that be 
would bite them, ibidem; for then he might have 
prevented it, and ſo is puniſhable for not doing - 
8 | 2 : U 


Cale. 131 T4) 
But Sciens is not traverſable ; but may be given ay 
in Evidence, 4 Rep. 188. for if he did not know 
it, he may plead not guilty, and the Plaintiff muſt 
prove he knew it. 
If the Owner of the Dog bring him to the 
Maſter of the Sheep to do Juſtice upon him, it lies 
not, 7 Edw. 3. Bar 290. viz. upon the firſt No- 
tice or Knowledge of it, otherwiſe not. 
For ſuffering his Dog to bite my Servant, Reg. 
Orig. 111. @. per quod fer vitium amiſi, elle not, as 
it ſeems. | 
For hurting of an Ox, Regi/. Orig. 111. a. 4 
whereby he loſeth his Work, or is hindered in his 4 


— 
. Againſt a Warden of the F leet, that malen Eſcape, 


= to eſcape that was taken upon a Capias ad | 
tomputandum. 15 Edw. 4. 19. Lib. Intra. 8. c. | 


ſect. 1. 
2. Againſt a Sheriff that ſuffers one to eſcape, ö 
that was taken upon a wann Regiſt. „ 
Orig. 98. 6. Nat. Br. 93. | 
Againſt an Inn-keeper, then ſuffers the Goods of Fe ber. 
bis Gueſts to be ſtole. 4 Rep. 32. Nat. Br. 94. 
6. Regiſt. Orig. 104. a. 105. a. 22 Hen. 6. 21, 
42 Axe 17. 
1. But Note, 1. This ought to be a common 1 88 
Inn, and it ſhall be ſhewed in the Count, but not [11 
in the Writ, 11 Hen. 4. 45. 22 Hen. 6. 21. 2 38. 
8 Rep. 32. Dyer 206. pl. q. 2 Hen. 4. not in the 
Writ, becauſe that is more ſhort, & rem brewiter 
enarrat ; but the Count ought to expreſs Things 
more fully, 
2. It ought to be a Traveller that lodges there, 
otherwiſe the Action lies not. 8 Rep. 3 2. 
3. He ſhall declare of nothing but what was 
within his Inn, for if he bid the Innkeeper put 
his Horſe to Paſture, or put him to Paſture of his 
own accord, unleſs the Innkeeper requeſt him to 


& it, it lies not. 8 Rep. 32. à. 
4 He 
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Servant. 


his Goods, 42 Faw. 3. 11. except the Gueſt _ 


Count Special. 8 Rep. 33. 


2. G3. 


VII. For Deceit in Bargains and Agree- 


Caſe. 


4. He ought ſafely to keep the Goods within 
his Inn at his Peril, 42 4/*ze 17. for it is no Ex. 
caſe that he delivered the Key to the Gueſt, 42 
Edæu. 3. 1 , 13. 1 Hen. 4-45- 22 6 
38. or that the Gueſt did not acquaint him witz 


not truſt the Innkeeper, but will have the Key. 9. 

Or that he knew not the Felons, 22 Hen 
38. a. for he muſt keep them ſafe againſt "ws 
except foreign Enemies. 

But if the Companion or Servant, or any other 
that the Gueſt defires to lie with him, rob him, 
the Innkeeper ſhall not be accountable. 8 Rep. zz, 
4. 22 Hen. 6. 38. b. 22. a. b 

Or if he * his Houſe is full, and the other MW 
fays he will make a Shift, and be robbed. 5 Ma- 
riæ, Dyer 158. pl. 3 2. 

Or if he command him to put his Goods in ſuch 
a Place, and he will not, but ſuffer them to lie 
in the open Court. 10 Eliz. Dyer 266. pl. g. 

And although the Writ is but bona & Catalla, 
yet Evidences and all other Deeds are included; 
the Writ in this Caſe ſhall be General, but the 


But an Inkeeper ſhall not be accountable for 
Wrong done to the Perſon of his Gueſt. 8 Rep. 33. 


1. Againſt a Shepherd, that ſuffers my Sheep 
5 „„ 
5. 12 Edw. 3. 4. 13. Nr 21. pl. 17. by Neg. 
ligence. 


ments with Warranty. 


7. HE Warranty of a Thing fold is the 
Cauſe of an Action in Caſe of Vendition, 

28 well as of Corruption. 19 Hen. 6. 9. 
2. Ang 


2. And the Warranty ought to be at the Time 
of the Sale, 15 Hen. 7. 41. Nat. Br. 98. I. and 
not afterwards, 6 Eda. 6. Dyer 75. pl. 28. elſe 
not good. : | 

3. It ought to be the Owner of the Thing, and 
| not by a Stranger; and upon the Sale by the 
| Owner, and not by a Servant. 11 Edu. 4. 6. 

It is not material whether the Price be paid or 
not, for Debt lies for it. g Hen. 7. 21. pl. 2. 

Againſt the Seller of a Horſe that is Sick, and Horſg. 
is warranted Sound. Nat. Br. 94. c. 7 Rich. 2. 

42. Regist. Orig. 108. a. Lib. Intra. . A 

Or a lame Horſe warranted found. 31 Hen. 6. 
II Statham. | 

A ſtrained Horſe it lies not, becauſe the Buyer 
hath the View. 13 Hen. 4. pl. 4. Q. if he warrant 
him ſound. | 2 

Againſt a Seller of Cloth, that warrants it well C/. 
fulled when it is raw. 11 Hen. 6. 221. 

Againſt him that warrants it of ſuch a Length, 
and this upon Sale and Warranty of the Servant, 
tit lies againit the Maſter, 11 Eawv. 4. 6. for it 
lies not againſt the Servant, ibidem; for the Cloth 
E was the Maſter's. | 
EF Againſt him that ſells Grain, and warrants it Grain. 
do be good, Lib. Intra. . b. ſea. 1. Regist. Orig. 

111. 2. whereas it is muſty or corrupted. | 

Againſt him that warrants Herrings, Reg:zf.Orig, Herring. 
96. a. in the Number and the Goodneſs. 

Againſt him that ſells a Saphire inſtead of a 
Diamond, Kitchin. 174. 

Againſt a Seller of Wood, and ſhews Part, and J7,,q 
1 — the Reſt to be good. 14 Hen. 6. 22. 
pl. 66. 
| Againſta Seller of corrupt Wine with Warranty, 
Nat, Br. 94. c. ꝙ Hen. 6. 35. 7 Hen. 4. 14. Pl. 
19. tMit is ſound and wholeſome. 

If the Servant fold it by Covin of the Maſter, 
Action lies againſt the Maſter, 9 Hen. 6. 53. Pl. 37. 
for it is the Maſter's AQ, 

VIII. Fer 
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Deteit in 
Bargain. 


Houſe. 


Cloth. 


Wine. | 
Victual. 


Wax. 


Honey. 


VIII. For Deceits in Bargains and gre. 


ments, without . e 


* 


Gainſt him that ſells a Horſe not ſound, 


knowing him to be ſo, without Warrat. 
ty, 20 Hen. 6. 34. 13 Hen. 4. 2. Kitchin 174, 
©. for it ſeems it lies not; yet if it doth, it is be. 
cauſe the Law hates Deceit in Contracts, for it 
hinders Commerce, which is beneficial to the Com. 
monwealth. 
For ſeiling a Houſe to another that was not hi 


own, 42 A/jize 8. 4 Rep. 18. 6b. for this ia W 


Fraud, 

For ſelling Cloth that is naught, knowing it to 
be ſo, without Warranty, 21 Hen. 7. 91. pl. 16. 

Againſt him that promiſes to deliver good Gum, 
and doth not, Mich. 7 Fac. B. R. 

Againſt him that ſells Wine mixed with Water, 


Nat. B. R. 88. F. 


For uttering corrupt Victual, knowing it to be 


ſo. 19 Hen. 6. 53. 22 Hex. 7 91. p/.10. 1 | 


Eqw. 4. 6. 6. 

Againſt him that ſells good Wax, and delivers 
ill, 6 Edw. 6. Dyer 75. pl. 18. ©. whether in ail 
theſe Caſes an Indiment at the Common Law will 
not lie: It ſeems it will, 


(M) Trover. 
I. Of what Things it lies. 
5 F T lies for Money out of a Purſe upon {pe 


cial Matter, that he loft it, and the other 
found it, Trin. 43 Elix C. B. Paſ. 24 Eliz inthe 


Exchequer ; but not generally, for Money — : 


] 
] 
t 
b 
0 


. 
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be known, and fo the Plaintiff can fix no Property 
in himſelf. 


It lies for 20 Sheep. 5 Rep. 109. | Sheep. 

It lies for a Chain- Door found and fold. 3 Ma- Chain- 
ria, Dyer ii. . 14. Door. 

It lies of a Horſe. Horſe. 


Hausband and Wife ſhall have this Action for a Deeds. 
Deed by which an Annuity was granted to the 
Wife; for the Wife ſhonld have it, if ſhe ſurvive 
the Husband. Tri». 40 Elix. C. B. and the Huſ- 
band is to have it during his Life, viz. to make uſe 
of upon Occaſion. 
It lies for 20 Rooks of Corn. Trin. 38 Elix. p,,,,, 


6 and Grain. 


It lies of 4 Buſhels of Wheat. Trin. 12 Fac. 
B. R. 

For delivering of Jewels, Sc. in a Box to B. Jeavell. 
Who dies, and they came to C. who breaks the 
Box and converts them. 20 Hen. 7. 4. pl. 13. 

That he did not convert them to his own Uſe 
is a good Bar; for the Trover and Breaking of 
the Box are but Conveyances to the Converſion, 20 
Hen. 7. 4. pl. 13. and not the Ground of the 

ction. 

It lies of Quinguaginta pondus of Wool ad v. Wl. 
lentiam, Qc. for per Curiam, pondus ſhall be ta- 
ken one Pound weight, becauſe this Weight is more 
certainly known throughout all the Country. Mich. 
0. Tat DB. K. 
It lies of 100 Load of Wood, and 40 Beeches. Mood. 
VV. Lib. Intra. 41. B. ſee. 3 
It lies of 40 Meaſures of Pippins, ſel. Buſhels. Pippins, 
Mich, 9 Fac, in Exchequer. 


Certiozari. 
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Certiozart. 


1 C. B. 

Certiorari on a Certiorari directed 
A Writ of Error not to the Court of 
to be made out, after a | Pleas of the Biſhop of 
Certiorari in the ſame Eg, to be indorſed by 
Cauſe firit preſented, and Judge of this Court, 
returned, without Mo- | with the Words Je f 
tion, Reg. E. 11. C. 1. E/ and the Judges 
Name before ſealed. 


Reg. E. 13 W. z. 


Coſts. 
(A) Where allowed. 


Non P, of. P ER Cur) Defendant to be allowed his Cot 


Nonfait. 


againſt an Executor on a Non Proſ. for wan 

of a Replication; and the Prothonotaries agreed, 

that it was ſo alſo, for want of a Declaration, ora 

Replication to a Plea in Abatement, becaule it was 
his own Default. Rep. & Ca. of Pragice 15. 

But in Caſe upon a Promiſe made to the Teſts 


tor, no Colts allowed againit an Executor ona | 


Nonſuit at the Afizes. id. 20. 

The Coſts of a Nonſuit taxed upon a Rule of 
Court, to be paid to the Executor after the Defen- 
dant's Death id. 113. 

An Adminiſtrator nonſuited on Trial in Trover, 
the Trover in the Inteſtate's Time, and the Con- 

verſion in the Plaintiff's, he muſt pay Coſts, Lid. 
61. 
No Coſts payable by an Adminiſtrator on 3 


Nonſuit, upon a Prohibition pray ed by him. Ii. 


157. 1 


Coſts. — 

An Executor muſt pay Coſts if he diſcontinue. D:/conti- 
Lid. 79. HUANCE. 

The Plaintiff in Prohibition ought to have the Probibi- 
Colts of the Suggeſtion itleif and all ſubſequent tion. 

Colts, Bid. 11. | | 

On Judgment by Default in Prohibition the 
Plaintiff ro have a Writ to inquire of his Damages, 
and his Coſts taxed from the Time the Rule for 
the Prohibition was made abſolute. Did 20. 

Where Judgment is for the Defendant on a De- Quare Im- 
marrer, in a Quare Impeait, he ſhall have Colts. pedit. 

Ibid. 4. | 

In Caſe, the Jury on T'rial found Damages, but Cots added 
not Coſts, Motion that the Coſts might be added, yz Poſtea. 
granted. 151d. 7. 

Where a Statute gives a Penalty to a Party in- Qui tam. 
jared he ſhall have Coſts, but otherwiſe in the Caſe 
of a common Informer. 46. 87. 

A Prochein Amy to pay Colts for not proceeding Prochein 
to Trial. 157d. 32. Amy, 

The Defendant is allowed Coſts, on Plaintiff's Vonſuit. 
being nonſuited at the All zes upon an Iſſue on a | 
Plea in Abatement. Vid. 35. | 

Coſts to be taxed againſt a Pauper for not pro- Pauper, 
ceeding to Trial. id. 7. 

Plaintiff to pay Coſts for not proceeding to Trial After Ne 
according to Notice, notwithſtanding a Ne recipi- recipiatur. 
atur entered, for his Default in not entering his 
Cauſe in due Time, 74:4, 60. 

The Charge of a Witness allowed on Motion Henefs. 
itho' the Judge would not let him be examined, 
being of Opinion that he was not a material Evi- 
dence) upon the Plaintiff's Affidavit that he was a 
material one, and his Attorney's A iidavit that he 
was adviſed by his Counſel that he was ſuch. Bid. 

„ Jerdict for 
Coſts on a Verdict for ſome of the Defendants, ſome De- 
tho' the others let judgment go by Defaplt. id. /endonrs, 
107. | | Judgment 
| | againſt 

The others. 


Wy greement. 


After A. 


Juſtices in Eyre or Iinerantes. 


Covenant. 
The Coſts for ſtriking a ſpecial Jury to be paid 


by the Party applying for it; and the other rea. 
ſonable Coſts relating to the ſpecial Jury, to be 


paid to the Party obtaining a Verdict. bi. 138. 

No Coſts to be paid on a Remanet, nor on a 
Reference, unleſs by Agreement, for the Coſts to 
attend the Event. bid. Vid. Tit. Damages, 
Notices, &c. | 


(B) Of taxing Coſts. 


N an Agreement in Writing to pay Debt 
and Coſts, the Coſts are not to be taxed as 


between Attorney and Client Rep, & Ca, Prac- 
140 69. | 


On an Award to pay Coſts, the Coſts to be 


taxed as between Party and Party, and not as 


between Attorney and Client, except there be a 


ſpecial Order or Agreement for that Purpoſe, and 
ſo in any Caſe. Ibid. 70. Vid. Tit. Attornies. 


Covenant. 
(A) In what Court it lies, 


1. N the County or Hundred Court. Naz. 
Br. 145-4. | 

2. In any Court of the Lord of a Manor. 
Nat. Br. 145. e. 

* London, Nat. Br. 146. a. and other Cor- 
porations. | 

1. Marſpaliea between two of the Houſhold of 
the King, 10 Rep. 74. a. otherwiſe not. 

2. In the Court of the Lord of the Manor by 
Special Grant. 44 Edu. 3. 28. pl. 18. & fol 37. 
pl. 30. Lib. Intr. 296. a. ſedt. 1. 50 Aſſize. pl g. 


In Eyre, good, 1 Edw. 3. 10. pl 34. 8 Edu 


3. 27. 18 Faw. 3. 40. pl. 33. that is beſote 


In 


7 


Covenant. 


In C. B. 
Before the Juſtices of the Grand Seſſions in 
IVaie, 34 Hen. 8. cap. 26. N | 


(B) Mo ſhall have it. 


Dminiſtrator ſhall have Covenant by the 44minz- 
A Equity of the Sat. de 31 Edw. 3. cap. 11. Aralor. 
Rep. 40. a. made for Executors. 

Aſſignee ſhall have Covenant where it is made Ma nes. 
to one and his Aſſigns, Nat. Br. 145. c. Reg iſi. 
Orig. 165. &. for the Aſſignee is in the Place of 
the Aſſignor. 

Aſſignee ſhall have Covenant without ſhewing 
the Deed of Covenant, for he may not have it, 
Trin, 36 Eliz. B. R. but there, if the Leſſee for 
Years by E/oppe/ grant over his Term, the Aſ- 
ſignee ſhall not have Covenant, becauſe the Af- 
ſignor hath nothing in the Land, but only an £/op- 
gel againſt the Leſſor not to oult him. 

Aſſignee by Word ſhall have Covenant, 3 Rep. 

63. a. for ſuch an Alignment is good. [ 
Aſſignee of Aſſignee ſhall have Covenant, 5 Rep. Wl 
71. b. and fo in infinitum, as it ſeems, ſo long as 
the Eſtate aſſigned continues, if the Covenant go . 
with the Eſtate. | 

Aſſignee of one Coparcener ſhall have Covenant 
againſt the other Coparcener to acquit him of the 
Suit, becauſe the Covenant goes with the Land. 
5 Rep. 18. a. 42 Edu. 3.3. | 

Leſſor covenants to repair the Houſe lett, the 
Aſſignee ſhall have covenant againſt him, becauſe 
this is annexed to the Eſtate : So the Husband of 
the Wife that is a Termor, and a Tenant per 
Statute Merchant or Staple, and every one that 
comes to the Land, 5 Rep. 17. to which the Co- 
venant 1s annexed. _ 

So in all Caſes where it is annexed to the Eſlate, 
Nat. Br. 146. e. 48 Edæu. 3. and not to the 
Perſon otherwiſe than in relation to the Land. 

| Aſſignee 


Hub and 
and Wife. 


Corpora. 
ion. 


Execulor. 


Covenant. 


Affignee of a Reverſion ſhall have Covenant zz 
well as the Leſſor ſhall have it, per 32 Hen. 8. 
cap. 34. but this is when it concerns the Things 
demiſed, and not collateral! Covenants, 5 Rep. 18. 
a. for in reſpect of Reverſion of the Thing let, 


he comes in room of the Leſſor in . of. 


Eitate, 
Aſſignee ſhall have Covenant, upon Covenant 
in Law, 4 Rep. 80. 6. 9 Eliz. Dyer 257. pl. iz. 


where it goes with the Eſtate. 


Leſſee covenants with the Leſſor and his Heir; 
to repair the Houle, the Aſſignee of the Leſſor ſhall 
have Covenant, Mich. g Zac. B. R. for it goes 
with the Houſe, 

Leaſe for Years to the Huſhand and Wiſe, the 
Leſſor ouſts them, they may join in Covenant, be- 
cauſe after the Death of the Huſband ſhe ſhall 


have a Term, if he grant it not over, 47 ZE. z. 


12. P. 11. and fo the hath a * of la. 
tereſt. 

The Commonaſlty of D. covenants with the 
Mayor and Commonalty of L. that they ſhall be 
quit of Toll, Sc. in D. and after one Burgess in 
D. takes Toll of one in L. Covenant lies ſor ore 
Corporation againſt another, 48 Eda. 3. 17. þl. 2. 
It may be brought by the Mayor and Commonalty 
of one Corparation againſt the Mayor and Com- 
monalty of the other Corporation. 

Executor ſhall have Covenant for Covenant made 
to his Teſtator for a perſonal Thing, for the pre. 
ſonal Eſtate is his to the Uſe of the Teſtator“ 
Will. Nat. Br. 143. 4. & Regiſt. 165. b. 1. 
Note; De conwentione pro executoribus non inVenilu 


Breve in Regit. fed pro affi guatis, tamen poteſi fer! 


pro executoribus tam bene quam pro aſſignatis, nan 
eadem eft ratio de utriſque. | 


A. leaſes to B. for Life for 12 Years, and. 
dies within the 12 Years, the Executors of g. 
Mall have it until 12 Years, c. B. dies, A. oi 

; ; „tte 
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Covenant. 


| hße Executors within 12 Years, they ſhall have Co- 


renant. 19 Edw. 3. Covenat 24. 


Executor of an Executor ſhall have Covenant by Fecutor 
the Common Law, 19 Edw. 3. Covenant 24. of an E xe- 
C:m. 290. Lib. Intra. 134. 6. /eF. 1. and ſo (yur, 


forwards, for the Right dies not. 


The Heir ſhall have Covenant, if the Deed be Herr. 


made to him and his Heirs, Nat. Br. 145. c. 
16 Elix. Dyer 338. pl. 39, but this was to in- 
ſeoff him and his Heirs : So that this holds not 
generally, but where the Heir is intereſted in the 
Covenant. | 

A. infeoffs B. in Fee, rendring for 8 Years one 
Roe, and afterwards 20 Roles, B. dies, his Heir 
within Age, the Lord recovers the Land by reaſon 
of Colluſion, the Heir at full Age ſhall have Cove- 
nant, 8 Faw. 3. Covenant 7. in ieipett of his 
P;ivity to the Covenant. 


A. covenants with B. and C. and their Heirs, Joint Te. 
and eorum utrigue, to make an Eſtate to the Heir of ant. 


him which firſt dies (being Parcener) the Heir of 
one ſhall have Covenant ſole, 16 EU . Dyer 338. 
pl. viz. of him that firſt dies. | 

When any of the Covenantees ſhall have ſeveral 
Intereſts or Eſtates, and the Covenant is made with 
them & cum guolibet eorum, they ſhall have ſeveral 
Covenants, otherways not, 5 Rep. 22. a. in reſpect 
of their ſeveral Intereſts. | 


Leſſee for Years by Deed Poll is ouſted by the Zee. 


Leſfor, he ſhall have Covenant, Naz. Br. 145. J. 
21 Edw. 4. 30. pl. 25. for the Leaſe implies a 

Covenant to enjoy during the Term. | 
But if a Stranger ouſts him without Title, he 
ſhall pot have Covenant, Nat. Br. 145. JI. 22 
Hen. 6 52 pl. 56. But if he had a colourable 

Title and ouſts him, Quære. - 
Although it be by Verdict, 4 Rep. 80. b. for 

the Verdict may not be according to Law. 2 
And although the Leſſor warrant to him during 
the Term, 26 Hen. 8. 3- fl. 11. for the Warranty 
1s 


Recaſant. 


Aamini- 
Arator. 


Aſſignee, 


no Intereſt, 


Covenant, 


is not ſo general ; but if he warrant it againſt all 
other Men. 2. | 

But if a Stranger that hath Title ouſt him, then 
it lies, Nat. Br. 145. 32 Hen. 6. 32. pl. 27. 
for that proves he had no Power to let. 

But Leſſee for Life ſhall not have Covenant upon 
ſuch ouſting, for this cannot deveſt him of the 
Freehold, 26 Hen. 8. 16. Covenant 10. Nat. Br. 
145. 1. if in the Covenant it be not expreſſed, 

But 13 Exam. 3. Fines 165. if a Leaſe be to 4. 
without Impeachment of Waſte, and Waſte be 
brought againſt him, A. ſhall have Covenant; for 
the Leaſe implies a Covenant, that he ſhall not be 
ſued for Waſte. | 

Tenant for Life ſhall not have the Benefit of 


Warranty, if he be not in Poſſeſſion, 26 Hen. 8. 3. 
pl. 11. vis. at the Time of the Warranty. | 
| Leſſee for Years ſhall have Covenant upon a 


Demiſe and Grant, 4 Rep. 80. b. and 5 Rep. 17. a. 


that is, if the Leaſe runs, that Leſſor doth demiſ 


and grant. 2. 

Recuſant ſhall not have an Action of Covenant 
for any thing ſeized into the King's Hands. 57a, 
1 Fac. cap 5. by Virtue of the Leſſor's Recuſancy ; 


for the Common Law takes no Notice of Recu- | 


ſancy. 


(C) Againſt whom it lies. 


Dminiſtrator, 13 Edw. 3. cap. 11. 9 Re. 
40. a. upon a Covenant made by the In- 
teſtate. 


Aſſignee of a Termor, without naming how the | 


Condition of the Thing extends to the Thing in 2/7, 
Parcel of the Demiſe. 5 Rep. 16. a. & fel. 24. 
This extends to him that comes to the Demiſe 
any Way, 5 Rep. 17. B. wiz. any legal Way; 
but guere, if the Leſſee be ouſted by one who hath 


80 


Cobenant. 


So if the Covenant extends to a Thing to be 
newly made, if it ſhall be made upon the demiſed 
Land, the Aſſignee ſhall be bound by expreſs Co- 
venant to the Leſſor and his Aſſignees. 5 Rep. 16. 
b. 25 Hen. 8. Br. Covenant 32. 

A. leaſes for Years to B. and covenants to ſuffer 
him to enjoy; there the Aſſignee of A. of the 
Reverſion is liable, though not named, 9 Z/z. 
Dyer 25 5. Pl. 4. for he comes in Intereſt of Eſtate 
in the Room of 4. who covenanted. 

When the Covenant extends to a Thing which 
had not Eſſence at the Time of the Demiſe, the 
Aſſignee is not liable wichout naming him, 5 Rep. 
16. b. as where the Leſſee covenants to build a 
new Houſe upon Land let. 

When the Demiſe is of a perſonal Thing, the 
Aſſignee is not liable by expreſs Name, 5 Rep. 
16, 17. becauſe the Covenant goes to the Perſon 
and not to the Eſtate. | 

If the Demiſe be of Land and a perſonal Thing, 
the Aſſignee is not bound by expreſs Name for 
the Perſonalty, for there can be no Privity between 
the Leſſor and Aſſignee, 5 Rep. 16, & 17. but for 
the Realty he ſhall be bound. | 

The Statute of 32 Hen. 8. cap. 34. extends to 
; Covenants, which touch the Thing demiſed, and 
not to collateral Covenants which concern it not, 
for the Statute looks at the Eſtate. | 

It lies againſt Executors, Regi. Orig. 165. b. Executor, 
Nat, Br. 145. E. and this is although they be not 
named, 28 Hen. 8. Dyer 14. pl. 69. 45 Eqdw. 
3. 17. .- 4. 47 Fu. 3. 22: 8 
bl. 4. 9. Elix. Dyer 255. pl. 4. for they repre- 
| REY Perſon of the Teſtator, and come in his 
| ſtead. | 
hut all the Executors ought to be named, 
| 47 Eaww. 3. 22. pl. 20. in the Writ and Decla- 


nation. 


A leaſe is made to the Husband and Wife, the Feme Co- 
Husband covenants to make Aſſurance for the Rent; vert. 


this 
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Leſſee. 


nance of it are much favoured in Law. 


Covenant, 


this binds not the Wife, becauſe it is collatera], 
45 Eqdaw. 3.11. pl. 7. for the Leſſor hath Remedy 
for the Rent without ſuch Aſſurance. 

But if they covenant, that they will not aflipn 
without his Conſent ; there the Wife is bound, if 
the Huſband die, 18 Her. 8. Dyer 13. pl. 66, 
for elſe the Leſſee is without Remedy. 

Heir ſhall be bound by Covenant of his Anceſtor 
if he be named. Regi. Orig. 165.6. elſe not. it 

And although it be broken by his Anceſtor, thi 
4 Eaw. 3. 130. pl. 71. as well as if broken b) 
himſelf. | re 
But not if he be not named, 28 Hen. 8. Dyer, ver 
14. pl. 69. 32 Hen. 6. 32. p. 27. for then the Mp Sz 
Law will intend only, that the Executor or Admi. W tle 


niſtrator ſhall be bound. 11 

Infant cannot be bound by his Covenant to be nan 
an Apprentice per Common Law, but by Cufon WF. | 
of. London he may. 21 Edu. 4. 6. pl. 17. | Nat 


But then he ſhall be of the Age of 14 Veas, Ney 


21 Hen. 6. 31. which are accounted Years of Ca 
' Diſcretion, to diſtinguiſh what may be for his Be- I A 


nefit, and what not. | 
But an Infant of 12 Years ſhall be bound by his His o 


Covenant to ſerve in Huſbandry, Nat. Br. 168. 4, Vucce 
7 Hen. 4. 5. pl. 29. 9 Hen. 6. 10. pl. 29. 21 i If 
Hen. 6. 34. for Huſbandry is for the Good of the Nſuch: 
Commonwealth, and the Knowledge and Mainte- 


But if he be within 12 Years he ſhall not be Bu 
bound, 2 Hen. 4. 18. pl. 7. 29 Edav. 3. 27. 89 E 
pl. 29. 41 Edw. 3. 17. pl. 1. for under the 
Years he is indeed uncapable of learning the Art, 
by Reaſon of Diſability of Body and Underſtand. 
ing alſo. | 

Leſſee covenants to leave the Houſe in good 
Caſe, it lies not againſt him till the End of the 
Term. Nat. Br. 145. 4. 12 Edw. 2. Cov” 


nant 2. 


Fut 


Covenant. 145 


LE But if the Covenant be ſi ent are ? reparatt, 
I it lies preſently, 45 Elix. D: 67-324. þl 34 and 
| whenſoever it "hail be out of Repair, during the 


= ]erm. 


E So if he Covenants to leave the Timber in 

ö good plight, this is void I the Impoſſhhilicy, 

N ; Rep. 21. 4. 7 Rep. 15 

; For if the Trees are W n down by T empeit, 

it lies not, 40 E dew. 3.6. 4. 1 Rep. 98. a. foi 

| this could not be prevented. 

| Put if the Houſe be waſted by Enemies or 

- Tempeſt, he ought to repair by Reaſon of the wi 
venant, or build it, 40 Edw. 3. 6. a. Def S 

Head. 66. b. 29 Hen. 8. Ber 33. fl. 10. if 
there be an enpreſs Covenant to do it. 

| Leſſor is bound by expreſs Covenant or Cove. Leb or. 
E nants in Law. 

It lies againſt a Leſſor if he ouſly his Termor, 

Wet. Br. 145. J. 21 Edw. 4. 30. . . 9 

| Rep. 80. a. 32 Hen. 6. 32. pl. 27. without 

E Cauſe, and during the Term. 

A Parſon leaſes his Glebe, and reſigns during Pare, 
the Term, Covenant lies againſt him, becauſe i it is f 
bis own Act and Wrong, 21 Hen. 4. 13+ and the 
gs may avoid the Leaſe. , 

| If one become Pledge for another to perform 

ſuch a Covenant, the action lies againſt pros Tg 
Nat. Br. 146. 5. for he Is in the | Place < of the 
Principal. 

But then he ought to charge him as. kite. 

39 Edw. 3. 9. pl. 14 

Or ſhew that * Principal is not ' Tuffictene. 

4 Edw. 3. 5. Covenant 16. 

4 lies againſt him that ſhould make & Deed, 

Wat. Br. 146. f. that covenants to do i it, and dors 

4 i not, 


H (D) Foy 
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Haardian 
42 Secage. 


Jer #197, 


Leak. 


Covenant. 


D) For ubat Things it lies. 


N Uardian in Socage grants the Cuſtody « 

the Ward to 4. who covenants to render 

an Account to the Heir at full Age, Covenant 

lieth for not doing of it, Regi. Orig. 165. 

Nat. Br. 145. 5. for the Guardian. 2, Wheiber 
Account lies not for the Heir. 

Covenant lies againſt him that doth not 2. 


cording to his Covenant by Deed, Nat. Br. 14; 


4. that is, doth not perform the whole Covenant. 
But if it be not by Deed, it lies not, Regif, 


Orig. 165. b. Nat. Br. 145. a. & g. 7 Nich. 2. 


Deeds 160. Nat. Br. 168.7. 14 Hen. 4. 26. bit 


An Action upon the Caſe upon the Aſumpfit. 


Unleſs it be in London by Cuſtom, Nat. J. 
146. a. 22 Edw. 4. 2. pl. 6. Vawiſor. 27 Hen. b. 


10. Covenant 11. | a 
A. gives a Mill to B. Cc. and that with 4 


Proviſo, quod nec ego, nec heredes mei conflrumu 


molendinum in, Cc. Covenant lies againſt the 


Heir, if he or his Father erect a Mill ther, | | 
4 Edw. 2. 130. pl. 71. for the Heir is bound by WW 
his Father's Covenant. 


4. Termor deviſeth the Term by Will to hi 
Wife during ber Widowhood, the Remainder to 
C. and dies, the Leſſor ſells the Fee of the Wie, 
and covenants that he would diſcharge all forme! 
Titles, fc. ſhe marries C. in the mean Tint, 
Covenant lies againſt the Bargainor by the Barn 
& Feme, if C. do ouſt them during the Term; fo 


it was his own Folly to make ſuch a Sale ai 


Covenant. 10 Rep. 51. 
A. leaſes to B. for Years, if C. lives ſo lo 


and covenants that he had Power to do it, C. being WW 


dead at the Time, Covenant lies, if 4. had ret 
a good Eſtate in it, 9 Rep. 60. though C. a 


dead; for if he had no good Eſtate, he _ * 
. | ower 


* R OATS W * "If 
Eb: a +: p 


* 
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Covenant. 


| Power to let, and ſo his Covenant implied in Law 
zs broken. | | | 


A. leaſes to B. for Years Lands in which C. had 


© 2 Copy hold Eftate, and Covenants that the Leſſor 
© ſhall ſuffer him quietly to hold the ſame, without 
Trouble either of the Leſſor or any other. B. en- 
ters, C. oufts him, Covenant lies not, becauſe all 
| the Sequel depends upon this Word (Suffer), the 
which extends only to the Leſſor, and his Exe- 
© cutors and Aſſigns, 9 Ez. Dyer 255. pl. 4. and 
not to the Copy holder, who hath a diſtin& Intereſt 
© from the Leſſor, | | 


Leſſor covenants that the Leſſee ſhall quietly 


and peaceably have, &c. without the Diſturbance 
or Hindrance of the Leſſor, the Leſſor ſues the 
© Leſſee in Chancery, and ſuppaſes that the Leaſe 
vas only made to try a Title, an Action of Covenant 
lies not for ſuch Breach, Trin. 11 Fac. C. B. 
Not. 384. for this was but a Leaſe in Truſt only 
* for the Benefit of the Leſſor, and not of the Leſſee. 
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Leſſee by Deed Poll fhall have a Covenant Lee. 


| againft the Leſſor, if he ouſts him, Nat. Br. 145. . 

35 Hen. 8. Dyer 57. pl. 24. for the Action 
W ariſeth upon the Covenant of the Leſſor, which 
I 3 by Deed Poll. : 


ee for Years ſhall have Covenant upon a 


{ Demiſe and Grant, 4 Rep. 80. b. 5 Rep. a. 
| viz. upon the Words Demiſe and Grant in the 
| Leaſe, for they imply a Covenant. | 


Leaſe for Years with Warranty, the Leſſee ouſted 


| ſhall have Covenant, 26 Hen. 8. 3. pl. 13. by 
| all, o Ez. Dyer 257. pl. 13. for the Warranty 
implieth a Covenant for quiet enjoying. 


A. covenants to ſerve B. for Years, and dies, 


vo Action lies, ia mors omnia ſolvit, 48 Edw. 
3. 2. b. pl. 4. Finchden. c 


Hill. 33 Eliz. B. R. Wilſon and Mapes, A Par- 


| fon leaſes his Rectory, and covenants to fave 
| harmleſs the Leſſee, concerning the Lands and 


Profits for one Year againſt Blunt; Blunt enters 
H 2 within 


1 


Accord. 


Dilurb- 


Sc. 


Perfor m- 


AA. 


Covenant. 


within the Year ; Covenant lies, becauſe it is ex. 
preſſed againſt a certain Perſon. Deere, If it had 
been general. 

le lee covenants that he will not aſſign his Term 
over, by which it may come to D. the Leſte 
aſligns it to K. per Curiam. Covenant lies, for he 
hath put the Power out of him, Jin. 13 Ja. 
C. B. and ut may come to D. whether he wil 
or no. 

Of a Fine levied of Rent, a Writ of n 
lies. 22 £dw. 4. 2. pl. G. c 


(K) Bar in Covenant. 


HEN a 88 Duty accrues by the Con 

nant at the Time of the making of it, an 

Accord with Satisfaction is no Plea, 6 Rep. 44. 

ſor ſuch an Accord cannot diſcharge the Duty, 
But a Releaſe may be pleaded in Bar. 

But where no certain Duty accrues until the 
ſubſequent Act ot Wrong, there Accord with Satil 
taction is a good Plea, 6 Rep. 44. for he may We 
make Satisfaction for the Wrong by the Agreement WW 
of the Covenantee. ; 

A, covenants to gather the Rents in D. and be 
pleads, that he was interrupted by the Plainif, 
and ſo could not do it; this is a good Bar, 13 He, 
7. 34. pl. 2. for the Plaintiff ſhall not take Ac. 
vantage of his own Wrong. 

Leiſee covenants to ſurrender before the Tem 
ends, and a Stranger that hath Right enters upm 
the Leſſee, this is a Diſcharge, becauſe the Leſſee 
is diſabled by an a iy Law. Hill, 41 El. 


E, B. %. 


Performance prncal a good Plea. 6 Hen. 4 
8. Pl. 34. 

In a Covenant upon a Demiſe by Indenture, 
and an Eviction by a Stranger by a higher Title, 


it is no Bar to taverſe the Poſſeſſion of the Plaintif 
Without 


1 Damages. 
without particular Cauſe, ſnewing how the other 
had Title, becauſe it is by Indenture, rin 3 Fac. 
F. R. Stile verſus Hearing, which is a general 
© £/:ppel without ſhewing. of ſpecial Matter to avoid 
| ir 


[ Land to B. before Fafter, during the Life of C. it 


is no Plea to fay, that it was ſurrendered to the 
Lord by his Procurement to the Uſe of C. if he 


E fiews not that he was admitted; for nothing veſts 
in him to whoſe Uſe it is till Admittance, Mich. 
ß Fac. B. R. Stiles verſus Smith, and fo the 
Lord was not diſabled to perform the Covenant. 

| Releaſe is no Bar before the Covenant is broken, 
| viz, generally, 4 Rep. 71. 5 Blix. Dyer 217, 
„ z. 1 Rep. 09. a. 

Ik it be not by expreſs Words, 5 Rep. 71. a. 
357 Hen. 8. Dyer 157. pl. 24. Brambiy; for io 
me Covenant may be releaſed, 


Damages. 


H E Party ſhall recover Colts where he re. 
covers Damages. Stat. 6. E. 1. c. 1. 
Upon Demurrer adjudged in ſufficient, or Verdict 


upon any Iſſue for Plaintiff or Demandant, where 


the Defendant or Tenant, or Plaintiff in Replevin, 


| has pleaded ſeveral Matters by Leave of Court, 


| Coſts to be given, unleſs the Judge who tried the 


| Iſſue certifies, that they had a probable Cauſe to 


lead ſuch Matter. Sat. 4 & 5 A. c. 16.4 4,5. 

In Actions perſonal (not being for Title or In- 
| tereſt of Lands, nor concerning the Freehold or 
| Inheritance of Lands, nor for Battery) if the judge 


Lon't certify that the Debt or Damages amount to 


| 407, the Plaintiff to have no more Coſts than the 
ö Debt or Damages, but leſs at the Judges Diſcre- 
bens. Stat. 43 Elix. e. 6. 2. 


H 3 | In 


4. covenants to make a good Eſtate in Copy hold 
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Releaſt. 
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Damages. 

In Slander, if the Jury aſſeſs the Damages under 
40 3. the Plaintiff to have no more Colts than Da. 
mages. Stat. 21 F. I. c. 16. 86. 

Colts de Incremento not to be allowed in Slan. 
der, tho? Defendant plead a ſpecial Juſtification, 
Rep. & Ca. in Prag. 22. 

In an Action for Words and ſpecial Damages 
found, full Coſts allowed. Id. 137. 

In all Actions of Treſpaſs, Aflauk and Battery, 
and other perſonal Actions, wherein the judge at 


the Trial ſhall not find and certify under his Hard 
upon the Back of the Record, that an Aſſault and 


Battery was ſufficiently proved, or that the Free- 
hold or Title of the Land mentioned in the Dec. 
ration was chiefly. in Queſtion, the Plaintiff, if tie 
jury find the Damages to be under 40 s. ſhall 


not recover more Colts than Damages; and if 


more Coſts be awarded, the Judgment. ſhall be 
void, and the Defendant may have his Action 
againſt the Plaintiff for ſuch vexatious Suit in any 


ef the Courts at Weſtminſter, Stat. 22 & 23 C. 2. 
. 9.4 436. | | | 


© The Opinion of the 12 Judges upon the abit | 


Clauſe, delivered at Serjeants Inn ia Trinity 
Term 23 Car. 2. 


1. Actions of Debt are not within the above 
Clauſe. © Fg oo . 

2. Nor Actions upon the Caſe /ar Aunt, 
nor other perſonal Actions, except for Aſſault and 
Battery, or voluntary Treſpaſs, where the Til: 
comes not in Queſtion. 

3. The Judge is bound to certify in Aſſault ard 
Battery, where the Jury finds Damages to 10, 


or leſs, that the Battery is ſufficiently proved, 


otherwiſe the Plaintiff to have no more Coſts than 


Damages. 


4. If Defendant pleads /on a//ault Deme/re, ard 


the Jury find it ad damnum querent:s, the _ 
: | cal 


„ . ww», fry — 


q 


Damages. 


fate muſt be, that the Jury find by the Defen- 
© dant's Plea, that the Battery is admitted and ſuf- 
| ficiently proved. 


5. If an Aſſault be proved, and no Battery, 


there needs no Certificate. 


6. The Certificate (where requiſite) muſt be 


} indorſed on the Panel with the Judge's Hand to it, 
immediately after the Trial, and it is to be thae 
the Battery is fully proved. 


7. The Clauſe extends only where Damages are 


| to be recovered, and not in Debt. 


8. In Actions for a Common, a Way, a Nu- 


; fance, Lights, Water courſes, Fc. the Judges may 
certify, becauſe the Freehold may come in Que- 
; ſtion, tho? it be not mentioned in the Declaration. 


9. The Clauſe extends not to Fudgments by 


| Default, or Writs of Inquiry of Damages. 


The Clauſe 22 & 23 C. 2. c. 9. C136. (antra) 


and all Proviſions by any Law in force for pre- 
venting frivolous and vexatious Suits in the Courts 
| at Weſtminfler, to extend to ſuch Suits in the great 
| Seſſions of Wales, the great Seſſions in Cbghire, 
= the Common Pleas in Lanca/hire, and the Court 
ol Pleas in Durban, Stat. 11 & 12 W. 3 c. 9. 


5 | 
In Treſpaſs, if it appear at the Trial, and be 


| certified by the Judge, that the Treſpaſs was wilful 
and malicious, the Plaintiff ſhall recover full Coſts, 
| Hat. 8 OW, 3. % 11. 4 


If Defendant or Tenant, or any other bound 


by Judgment, ſue before Execution, any Writ of 


Error in Delay of Execution ; if the Judgment be 
afirmed, or Writ of Error be diſcontinued in De- 
fault of the Party, or the Perſon that ſues the 
Writ of Error be nonſuited, the Perſon againſt 
whom the Writ of Error is ſued, ſhall recover 
Coſts and Damages for his Delay, at the Diſcre- 


| tion of the Juſtice before whom the Writ of Error 
1 ſued. S/ at. 3 Hen. 7. c. 10. 19 H. 7. c. 20. 


4 — 
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Damages. 

In Treſpaſs for breaking and opening Door, 
and breaking and ſpoiling Locks and Bolts, and 
for beating and wounding the Plaintiff, no Colt 
ge Incremento to be allowed, becauſe it is a Trelpal, 
againlt the Freehold, and an Aſſault and Batter) 
joined, and the judge had not certified. Rep, & 
Ga. Prac. 24. | 

In Treſpaſs for an Injury done to a perſonal 
Chattel, where no Freehold can come in Queſtion, 
the Plaintiff to have full Colts, tho' the Damages 
found be under 405. and there is no Occaſion tor 
the Judge to certify. Iid. p. 24, 49, 99. 

But where the Freehold might come in Queſtion, 
a judge's Certificate is neceſſary, to intitle the 
Plaintiff to full Coſts. Bid. 86. 

In Treſpaſs the Jury gave 3 s. 4 4. Damages, 
and 405. Colts, and the Prothonotary allowed 6, 
8 4. for the Capiatur Fine; the Jury is not bound 


by the Statute, and the Prothonotary, by 5&6 


WW. & M. c. 12. is to allow the Plaintiff the Ca 
piabur Fine in Increaſe of Coſts, id. 44. 

In Treſpaſs for an Aſſault, and tearing and 
ſpoiling the Plaintiff's Clothes with which he was 
then cloathed, a Verdict for Plaintiff, 1 4. Da. 
mages, and 405. Coſts given. by the Jury, he 
ſhal! have full Colts, tho' no Certificate was given 
by the Judge, for it is not an Action of Aﬀau/t 
and Battery within the Sat. 22 & 23 Car. 2.c. 2. 
for the tearing and ſpoiling the Plaintiff's Clothes, 
which is joined with it, is founded on an Injury to 
his Property, and the Verdict is general for the 
Plaintiff. Bid. 108. 5 a 

In Treſpaſs guare clauſum fregit, and for break- 
ing a Door, the Plaintiff laid ſpecial Damage in 
the Declaration ; the ſpecial Matter was found for 
the Defendant, and the reſt for the Plaintiff, and 
Damages 5 . Plaintiff to have no more Colts than 
Damage, becauſe the ſpecial Matter was found or 
the Defendant, and the reſt of the Treſpaſs wi: 


againſt the Freehold, of which a Certificate was 


neceſſary. hid. 117. Debt. 
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Debt. 
(A) In what Court it lies. 


N the County Court. Nat. Br. 119, g. Regift. 
Orig. 139. 2. 

In Pyepowders, but by the 17 Eqw. 4. cap. 2. 
| the Plaintiff or his Attorney, ought to ſwear it was 
in the Fair, and within the Jurifdition,. Szaz.-1 
| Rich, 3. cap. 6. and if he refuſe,. the Defendant 
| ſhall - quit by the Statute ;. for it appears not that 
| the Court had juriſdiction to hold Plea, 

In Chancery, for a Perſon privileged Debt lies | 
| for the Chancery: to ſome Purpoles is a Court of 
| law as:well as of Equity. TE 

In the Exchequer, by quo minus, 8 Rep. 68. 4. 
but then the Plaintiff muſt make himſelf an Ac- 
countant to the King. 

{ In Com. Ban. Nat. Br. 119. g. 

{ Debt lies not for a popular Action, or upon A 
penal Law, but in one of the four Courts of Re- 
cord at Weſtminſter, per Statut. 18 Elix. cop. 5. 


| 6 Rep, for thoſe Courts are fitteſt to m{6rPrgSe? Sia · 


| tutes,. and not inferior Courts. 


(B) Who ſoall have it. 


A. Is bound to the Huſband ad wife the Hur Hihband! 
band alone ſhall haye the Action, 3 Hen. 6. 
37- pl. 35. 12 Rich. 2. Bre. 637. In his own 


| Name only if he will. 


Or in both their owes 39 Edꝛo. 3. 5. ph 16. 
43 Edw. 3. 10. pl. 31. 3 Hen. 6. 37. N. 35. 
12 Rich, 2. Bre. 4 16 Ew. 4. 8. for the 
Huſband may intereſt his Wife in the Debt: 
Huſband and Wife aſſign Auditors to recelve a Huſband 
Debt due to the Wiſe — ela fuit ; and "I and Miß. 
| 5 


N 
1 
14 
IN 
. boy. 
2 

1 

* 
N 

Ti = 
L109 
4's 
EN) 
5 
* 

10 
73 
Fi 
i! 

* 

5 
** 
To 
33 
* 
77 
4! 
5 
9 1 
1 
1 

| 
N 
4 
} 

( | 4 
* 
151 4 

5 , > 
&T ; 
$ i'' + 
J : #? 
ak 


- 4 L. — * 5 8 SEO * —— wy pe, 5 * — 
2 , : way | pe PE. re er ONES I _— 243 
= $59 of 4 A 2 — * % — > ee 1 4 - - & . 
e 95 - — — 5 8 2953" \ 12 _— 
\ 7 — 3 3 "OA "1% 7 4 < —— 0 AGE oy 
ASE VIE ne ee is * 2 — 
e 


154 


Debt. 

Debt for the Arrearages in both their Names, ay 
good; becauſe the, Wife was the Cauſe of the 
Action, 16 Edav. 4. 8. p 4. becauſe the Debt wa 
due to her dum ſala. 
Husband and Wife leaſe for Year Lands of the 
Wife, rendering Rent, the Husband dies and the 
ſecond Husband brought Debt; and good, 28 Eda 
3. 90. pl. 4. for the Law creates a Frivity in him, 
A Woman leaſes at Will rendering Rent, and 


takes a Husband; the Rent is behind, they join in 


Debt, and good, 5 Rep. 10. for the Marriage ſhall 
not determine her WI ſo as to extinguiſh tie Debt, 
A Woman ſhall not have an Action againſt he 
Husband, although ſhe is Execatrix; 8 Ew. z, 


330 / 48; for ſhe cannot ſue her ſelf, and the 


Husband and Wife are but one Perſon in Law. 

A. is bound to the Husband and Wife, and they 
are divorced cauſa pre contract iu, and they brought 
Debt in both their Names, No. Lib. Intra. 121. 
44: 5. for the Divorce makes the Marriage void 
ab initio, and ſo the Obligation is void, and there · 
fore the Action ſeems not well brought: 

'B. had a Rectory ih Right of his Wife for Year; 
and-they both joined im Debt upon the Statute of 
2 Ew; 6. for not ſetting: forth of "Tithes, Hill 
39 Elix. B. R. Not. 699. and geod:;- for the 
Action is grounded by reaſon of the Wife. 

Leaſe for Tears rendering. Rent by. the Husband: 


and Wife, Husband may have Debt in his own 
Name, 7 Edi. 4. 5˙ l. 16. for the Rent belong 


to him. 
The ſame i; is, if — Reverkan be aſſignec to 


: the Husband and Wife, altho! the. Husband count 


as Aſſignee, Tin. 12 Fac. B. R. What's Caſe. 
Lure, Whether in both Caſes the Action may 
not be brought in both their Names. 

H usband and Wife ſold the Land of the wit, 


the Husband alone ſhall have Debt, 48 Ew. 3. 


18. pl. 4. for the Money belongs — 7 to him. 
Husband and Wife recover Damages, the = 
an 
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Debt. 

band alone ſhall have Debt for them, 16 Hen. 6. 
Pre. 939. for the Husband fhall have them. 
© A Woman Tenant in Dower of Rent takes a 
Hausband and dies, the Husband ſhall have Debt 
for the Arrearages during the Coverture, Naz. 
B,. 121. c. 14 Hen. 6. 26. a. 10 Hen. 6.11. 
22 Hen. 6. 25, 26 ** 9 64. for the "Rene 
pas due to him. 

And by 32 Hen. 8. ca, 35. the Hurband halt 
have Debt for the Arrearages before the Cover- 
ture, 5 Rep. 51. 4. elſe the Rent would be loft; 

| Annuity to the Wife that takes a Husband, 
 Arrearages incur, the Wife dies, the Husband ſhalt 
© have Debt, e it is more than a Thing in 
Action, Hill. 29 Elis. C. B. Sy, Zager; oy i bs: 
© a Duty incurred. 4 

| But if it be but for 's Thing in Action e 
the Coverture, as an Obligation, the Hosband 
mall not have it, Nær By. 121. c. 39 Hen. 6. 
256. pl. 38. becauſe of the Incertainty, Whether it 
were due to the Wife, or not. 

But during the Coverture the Husband may 
releaſe it, 17 Eat. 3. 66. pl y. Hill. for that 
paſſeth nothing but by way of Extinguiſhment of 
Bis Right, if he have any. © 


Husband makes his Wife Executrix; which takeb- 


2 Husband, and makes him Executor, and dies; 
the Hutband brought Debt for the Debt to the 
tormer Husband, and good, 4 Hen. 6: 31. for now 
it is become due to him as Executor of an Executor. 


It lies in the Name of the Cleck of the Peadd C/e: 4 , 
for the Hundred againſt the Village, where De- the Peace. 


galt is made in Hue and Cry, by 27 Eliz. cap: 
| 13. becauſe thereby the Hundred becomes Hale 
| pay the Money robbed: | 
Debt lies by a Conuſee of a Statute or , Neck. 

ale, oo Br. 122. d. 11 Hen, 6. 49. pl. 7. 


„ 39 Hen. 6. 3. pl. 5 , Wh 


15 05 565 pl. 52: 13 Rich, 2. Brews p-- 
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F xecutor. 


Jans. 


"BI of 


a Rever- 


Aon. 


Debt. 
Executor ſhall have Debt for a Debt due 
the '[eſtator, 11 Hen. 6. 7. for he is in Place al 
the Teſtator. 
Executor of an Executor ſhall hav Debt, 25 
Edu. 3. c. 5. & fic in infinitum, as it ſeems. 
Executor ſhall not have Debt before Probat of 
the Teſtament, 7 Hen. 4.18. «© Rep. 28. a, Cm, 


278. Perkins 193. for before that he i is not Exe- 


cutor in the Eye of the Law. 

But if (pendente brewi) the Teſtament be proved, 
it ſufficeth, Paſeh. 43 Elix. C. B. for that relate 
to the Death of the Tettator, and ſo includes the 
Time of the Action. | 
Rent · Services granted to the Huſband and Wit 
for Life, the Hufband dies, the Wife ſhall have 
the Arrearages that did accrue in the, Life of the 
Huſband, and Debt for them after the Eſtate end. 
ed, 29 Edw. 3. 40. pl. 19. for e is a ſurpi- 
ving Ettate in the Wife. 

Grantee of a Reverſion ſhall not have Debt for 
Rent upon a Leaſe for Years before Attornment, 
Nat. Br. 121. 3. for before Artornment the Re- 
verſion paſſed not. 

But a Deviſee ſhall have it, Nat. Br. 121. n, 
Mich. 14 Fac. B. R. Bailifls and Burgeſſes Caſe 


of IhJawich; for there it paſſeth by the Will, 


So Bargainee ſhall have it, 3 Rep. 24. 4. forit 
paſſeth by Inrollment of the Deed. 

A. is bound 10 B. and his Heirs, B. dies, bis 
Heirs ſhall not have Debt, Naz. Br. 120. i. but 
the Executors ; but contrary where A. binds him- 
felf and his Heirs to B. 3 

But if a Penalty be granted to one and his Heirs, 
then the Heir ſhall have Debt, Nat. Br. 120 n. 


11 Hea. 4. 84. 28 Hen. 8. Dyer 24. pl. 140. 


far that is a preſent Duty, wherein the Heir hath 
Intereſt. 
Cuſtom, that the Heir ſhall wa principal Chat- 


tels, Cc. he ſhall have Debt for them. 30 Edo. 
3- I 39 Edw. 3. 6. pl. 24. & fel 9 pl. 18 


Leflor 


— 2 — 


| f.effor ſhall have Debt for Rent reſerved upon a: Leffor. 
Teaſe at Will, 5 Rep. 10, 15. by Reaſon of the 

| Privity of the Contract betwixt the Leſſor and the 

E Leſlee. | | 
q : And ſo for a Leaſe for Years. 7 Rich. 2. 

Tenants in Common make a Leaſe rendring 

| Rent, they ought to join, Litt. 72. in the Action, 

in reſpect of their Joyning in the Leaſe, and ſo a 
joint Intereſt paſſed. 

The Ordinary ſhalt not have Debt, beciuſe he Or dioas 
| hath not abiolute Intereſt in the Things of the In- "" 
| teſtate, 9 Rep. 33. Nat. Br. 120. 4. but hath it 
only to derive it to- others to who the Law di- 
rects. 

A Parſon ſhalł have Debt urn not ot ſetting out of Pa 

f T ithes, by the Stat. 2 Edw. 6. * 13. and re- 

cover treble Damages. 

| A Phyſician ſhall have Debt ſor Phyſick and Phy/ician. 
Diet, Lib. Intra. 187. 6. fee. 1. upon a an 5 
neruit, if there be no ſpecial Contract. 

The Party robbed ſhall have an Action againſ 9 
the Hundred, per Stat. 27 Eliz. cap. 13. . 

But he ought to bring his Action within the Year 
after the Robbery done. . 

Steward of a Court retained by Word foe tacks 1 

vum per Aunum, ſhall have Debt for his Salary. 
i Dyer 248. pl. 79. 4 Rep. 30. a, 

Servant ſhall have Debt for his Salary, 11 Hen. Servant. 
10. p, 20. upon the Contract whieh created a 

uty. 

One retained in England to do Service beyond 
the Sea, ſhall have Debt in England where the Re- 
| tamer was, Nat. By. 120. e. and not where the 
| Service is done, becauſe it is beyond the Sea; ali. 
fer quere. | 

Servant retained by a Corporation without Deed, 
all not have Debt for his Salary, 4 Hen. 7. 6. 
| Com: 91. b. for ſuch a Retainer is null in Law, 
| = the Servant could not have been compelled to 

ve. | 
One 
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Serif. 


Uſe 


Atcount- 
ant. 
Admini- 
rater. 


| _ I ſhall- have Debt for the Money, +4. Her. 8, 


III ſell a Manor, Debt. lieth for the Money, 
and yet the Vendee cannot enter before Livery, 


Debt. 1 
One ſole Corporation ſhall not have a perſon} WM 
Thing in Succeſſion, 4 Rep. 65. 4. 19 Hen. 6. 44 
pl. 92. 20 Edo. 4. 2. for perſonal Things ceatt 
with the Perſon. 
Unleſs the Cuſtom will warrant it. 4 Ry, 
65. 4. 

9 a Corporation aggregats mall have an Ac. 
tion for a pet ſonal Thing in Succeſſion, 4 Re, 
65. 42 20 Edu. 4. 2 

FE I-ſell a: Horſe, and Earnelt j is given, or Day 


19. Br. Contradt 15, 3. Rep. 22 a. and the Lo- 
— of the Earneſt will not avoid the Contract, as 
the vulgar Opinion is. 


37 Hen. 6. 8. pl. 18: upon the Contract, for tic 
Vendee may force him to make Liver. 

The Sheriff ſhall have Debt far bis Fees, Trin, 
14 Fac. B. R. per Stat. 28 Elix. cap. 14. for the 
Law. creates the Duty, when he hath. rn 
his Office. . 

If. A. gives Money: 10 B. to carry 10. C. yet C. 
ſhall have Debt, Count, Lib. Intra. 2:59. /e8. 1, 
+ the Delivery. was for his Benefit. 

- Qutlawed Perſon ſhall not haye Debt, 16 Edu. 
4 7 Hen. 4. I. pl. 6. nor other Action; for be 
that will not obey the Law, e not to receive 
. by it. 


(©) Aran whom it * 


F. Accountant be. found i in Arrearages, Debt ] 
x lies againſt him; for here is a Duty created by ; 
adjudging him in Arrear, oy 
Debt at the Common: Law lay againſt the Com- 7 
mittees of the Ordinary; but this was by the Name , 


of Executors, and only. ſor Goody: which came 0 


hev 


Debt. 159 
their Poſſeſſion. 38 Edu. 3 25. 42 Bd. 3. 2. | 
g Rep: 39.6 

But by Stat. 31 Bao. 3. c. 1 . they are charge 

able by the Name of Adminiſtrators, in the ſame- 
| Manner as Executors are, 38 Ed. 3. 2. pl. 3. 41 
*  Edw. 3. 2: pl. 9. Rep: 39. viz. by ſhewing how. 
If an Adminiſtrator waſte the Goods, and after 
the Adminiſtration is diſſolued and granted to ano- 
ther, Debt lies againſt the former, 6 Rep. 18 & 
19, for at the Time of the wana he was: Ad- 
miniſtrator, and chargeable. - PE 

Termor aſſigns his Term 10 another; the Leſſor An. 
ſhall have Debt againſt the Aſſignee, 3 Rep. 25. 

8. for by the Aſſignment here is a Privity created: 

If there be tw Joint Tenants of a Term, the Joint 72. 
one aſſigns to B. the other. dies, Debt lies for the ant. 
Rent againſt the Aſſignee, and the Bxecutor of the 
Dead, for Rent after his Death by Survivor; ſor 
it ſhall be miſchievous to compel the Leſſor to 4 
ſeveral Actions ſor one Thing. Mich. 14 
Z. R. Bailiff and Burgeſſes de Ipſeuich's Caſo. 

If an Attorney ſuffer another to follow any Map Attorney. 
| ter in his Name, he forfeits 20 J. and the Party 
| grieved ſhall have Debt, per Srati 3; Fac. cap. 7. 


, : 
"PIN © 


| If the Huſband give Authority to his Wife to xp Hind 
| make a Contract, he ſhall be charged by the Con- 

tract made by her, otherwiſe not, Nat. Br. 120. g. 
for ſuch Authority makes it his own Contract. 

* Unleſs it be for Apparel convenient fiir his 
| Wife, 11 Hen. 6. 30. 6. for that he is charge- 
| able, though * her no 0 Authority to contract 
bor i. („Ar 21 54 i'c fied 
Baut unleſo it be convenidatie ſhall not, 7 Bud. 
Dyer 23 4. pl. 17. that is, Apparel — and 
& hitting for her Degree to wear. 

| The Huſband alone ſhall be charged for Arrea- 
| ages. of Rent- Service in Arrear in his Time, 
| Nat. Br. 1 24..c. Crooks 1254p); 83. for the Land: 
| of his Wife after her eat. wt 


An 


And 


for here is a Duty. 


= Debt. 


And ſo of a  Rent-ohatee, 4 Rep. 49. b. 26 
Edw. 3. 64. iſſuing out of his Wife's ro 
But af an Obligation made by the Wife befor 


| Coverture, he ſhall not be charged after the Death 


of the Wife, Nat. Br. 121. c.120. J. 49 Eau. 
3. 25. 6. 20 Hen. 6. 22. cler i but a Thing 


in Action. 
Unleſs Dagovary be had upon i during the Li 


of the Wife, Nat. Br. 121. c. for by the Recore 


ry it becomes a Duty. 
A Woman covert being a ſole Merebant, may 


be ſued in-London, by the Cuſtom, of the City with: 
out the Huſband ; but not in C. B. 9 Edw. 4. ;. 
decauſe that Law extends not out of the City. 

If A. and his Wiſe covert, by the Name of hit 


= Wife ſole, are obliged, it lies not againſt the Wik, 
-becauſe it is a void Obligation as to the Wife. 14 
Hen. 4. 30. pl. 39. 


Huſband and Wife are bound, the: Huſband a 


hae ſhall. be ſued, becauſe it is void againſt the 


Wiſe. 43 Edw. 3. 10. p. 34. 45 Ea. 3. 11. þ 
my 3 Hen. 4. e but good. as to the Hu: 


Debe lies againſtthe Huſband and Wife for Rent 
upon a Leaſe made to» the Huſtand and Wife, 4; 
 Edw. 3. vs. pt: 7. in reſpe& of the Intereſt the 


Wiſe may. have in-the Term. 
So iſ it be covenanted or agreed that they double 


the Rent, 45 Edu. 3.11. 5l. 7. for this is, as it 
were a new Rent reſerved. 


. ohinere Malin thy 
both ſhall be ſued, 5 Rep. 36. a. 12 Hen 4. Pl. 1. 
Nat. Br. 120. . ſor the Marriage makes it both 


their Deeds. 


Cinufor. Staple, or Recognizance,. Nat. Br. 122. 4. 


Pebt lies againſt a nner of Statute u 4 


Hen. 6. 49. pl. 7. 3 Rep. 15. 36 Hen. 6. gf 
az Flix. Dyer 369. 2 52. 39 Hen. 6. 3. f. 5. 


Debt 


27.6 


Debt. 161 


Debt lies againſt an Infant for Tabling and Ap- Infant. 
parel, 18 Edw 4. 3. 4. for theſe are neceſſary for 


s the Support of the Infant. 


For Rent upon a Leaſe for Years, 21 Hen. 6. 
31. 5. upon the Words Fie/ding and Paying, which 


make it a Duty. 


For an Eſcape, if he be a Gaoler, Do. & Stud. 


ä 147 b. for the Sum for which the Priſoner was 
committed to him. 


For a Thing due to one as Executor. 5 Rep. 


Debt lies againſt an Executor although he be F xecurer, 


not bound, 45 Edw. 3.17. pl. 4. becauſe he is in 
Place of the Teſtator, who was bound, and hath 
| the Eflate chargeable, 


Debt lies againſt Executors of the Ordinary, 


which will not deliver the Adminiſtration to ano- 
ther, Nat. Br. 120. d, Con. 280, a. to whom 
| they belong. 


Debt lies againſt an Executor of an Heir, Lib. 


ö htra. 172. c. ſect. 4. 18 Eliz, Dyer 344. pl. 1. 
| where the Heir is bound. | | 


Againſt an Executor of a Sheriff, for not re- 


| turning a Knight of the Parliament duly elected, 
| 23 Hen. 6. cap. 15. for Damages are to be reco- 
| vered, with which the Executor is chargeable, if 
| he have Aſſets, 


Debt againſt an Executor of his own Wrong, 
5 Rep. 30, 33, 34. for he hath made himſelf lia- 
ble by meddling with the Eftate, which was 


| chargeable. | 


Debt lies againſt an Heir upon the Obligation of 


| his Father, if he hath Aſſets by Deſcent, and be 


bound, Nat. Br. 120. c, & i, otherwiſe not. 

But if he alien the Aſſets before the Action 
brought, he ſhall not be charged, 5 Rep. 60. a. 
Regift. Orig. 140. 4. 27 Edw. 3. 7. B. 10 Hen, 
4. fl. 14. 19 Hen. 6. 46. pl 95. 42 Edu. 3. 
10pl, 12. 48 Edav. 3. 32. pl. 22. for it was the 
Laches of the Party that brought his Action no 


becher. | "Unleſs, 
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Hundred. 
Lee. 


ſets. 


Debt. 


Unleſs it be fraudulent to deceive Credit, '2 


5 Rep. 60. 
And if they be Heirs in Gavel-kind, they ſhall 
all be charged as one Heir. 7 Elix. 239. pl. 3 


Dyer, Vid. the Count. Lib. Intr. 290. d. II Edu, 


3. Det 7. h 
But if all alien but the Eldeſt, he ſhall be char. 
ed ſole, for he is chargeable in reſpect of his A.. 


The Count againſt an Heir. Lib. Intra. 172, 
6. /eF. 1. No. Lib. 126.6. 
The Count needs not ſhew that he hath Aſet, 


for it ſhall be intended unleſs the contrary be ſhey. 


ed, 18 Elix. Dyer 444. pl. 2. 11 Hen. 6. 2. fl 
6. and if he have not, he may plead rien, per 4%. 
. | 

For nothing by Deſcent in Fee Simple is a good 
Bar by him, Lib. Intra. 172. b. ſect. 1. the Day 
of the Purchaſe of the Writ, 

But Debt lies not againſt an Heir upon a Statut 
Merchant, Staple or Recognizance, becauſe he i; 
not bound, 3 Rep. 15. a. but the Lands are bound, 
and may be extended. 

Gaoler ſuffers an Eſcape, his Heir ſhall not be 
charged, 15 Flix. Dyer 322. pl. 25. for this is a 
perſonal Wrong, and only Damages recoverable, 

Grandfather, Father, and Son, or Father ani 
his two Sons, or Grandfathers two Sons, who have 
two Sons, the Heir mediate ſhall be ſued in Debt 


as well as if they were immediate Heirs, |22 Dyer 


368. pl. 14. 7 Elix. Dyer 239. pl. 39. that i, 
in Caſe the Heir immediate dies, for the Heir 
Mediate is bound by the Word Heir. 


If one be robbed, he ſhall have Debt againſt tie 


Hundred, per 27 Elix. cap. 13. 
Debt lies againſt a Leſſee at Will for Rent du. 


ring the Term. 5 Rep. 10. Quære, If he hold 


e 7. | | 
So againſt a Leſſee for Years. Nat. Br. 120.6 
And this during the Term. 4 Rep. 


* 


Or after the Term ended by Effluxion of Time, 


| + Rep. 23-6. for Rent due during the Term. 


It lies not againſt Tenant for Life fo long as his Lie. 


Fate continues, 4 Rep. 49. a, 11 Hen. 6. 14. pl. 
1. viz. for Rent, for the Land is charged. 

But yet by 32 Hen. 8. cap. 37. the Executors 
of a Leſſor for Life ſhall have Debt during the 
late for Life, 4 Rep. which ſeems but reaſon- 


| able. 


Debt lies not againſt the Maſter upon the buy ing Maſter. 


| of the Servant, unleſs it comes to his Uſe or by 
bis Aﬀdent, Do@#. & Stud. 137. a. for atherwile it 
might be miſchievous to the Maſter. 


Debt lies againſt an Ordinary when a Man dies Ordinary. 


| inteſtate, Nat. Br. 1 20. d. 5, Rep. 83. a. 9 Rep. 39. 
. 11 Hen. 7. 12. 9 Edw. 4.33. 18 Hen. 6. 23. 
Cen. 277. 8 Eliz. Dyer 247. if the Goods come 
into the Hands of the Ordinary. | 


The Ordinary adminiſters, and then grants Ad- 


© miniſtration, yet Debt lies againſt the Ordinary ; 
but it was ſaid, that ſuch Admyjniſtration. ought to 
| be alledged in the Dioceſe of the Ordinary, 12 
| Rich. 2. Adminiflrator 21. elſe it might be preju- 
| Cicial to the Creditors. = 


But no Debt lies againſt the Ordinary after that 


ö he hath committed Adminiſtration to another, 8 
| Ez. Dyer 247. pl. 73. wiz. where he never ad- 


. 


miniſters. 
Debt lies againſt a Receiver, which takes more Rege uer. 


| than he ought, per 7 Edw. 6. cap. 6. - Lib. Intra. 


191. 6. /ef?. 1. Com. 201. for that ſhall be ac- 


| counted as Money borrowed only. 


Debt upon an Eſcape of one in Execution upon. Sheriff, 
an Account, it lies per Weftm. 2. cap. 11. and as Under- 
of the Debtor, per 1 Rich. 2. cap. 12. Sheriff. 

For not returning a Knight of the Parliament, 
fer 23 Hen. 6. cap. 15. the Count, Com. 118. Lib. 
tntra. 186. a. ſeck. 1. 

A Sheriff takes an Obligation for Appearance of 
the Defendant, which doth not appear; yet _ 


_ not againſt the Sheriff by the Plaintiff, 7, MW 
3 Zac. C. B. if he return a Cepi; but an Action 
2 the Caſe lies, and the Sheriff may bring his 
| Action upon the Bond. 
Outlaued It lies againſt a Perſon outlawed, Mich. 38 8 
Pericm. 39 Flix C B. Ne. Lib. Intr. 248. a. 7 Hen, 6, 10, 
. another Debt, or in another Action. 


( D) For what T, hings it lies. 


Lent, O R Money lent to another, Nat. By. 1 19.8 
| this moſt properly. 
For a Horſe lent till ſuch a Day, and then to 
give 10 7. for him, or the Horſe : After the Day 
Debt lies for the one or the other, Nat. Br. 121. 
b. at the Election of the Plaintiff: but before the 
Day or at it, it was in the Defendant's Election. ; 
Bailment. Upon a Delivery to redeliver, if it be not te. 
delivered, 28 Hen. 8. Dyer 22. pl. 135. 11 H. 
6. 39. pl. 31. 4 Edw. 3. 9. pl. 7. although the W | 
| Receipt be not by Deed. © 
Upon a Delivery to redeliver one to another, if 
it be not performed, 28 Hen. 8. Dyer 22. pl. 135. 
11 Hen. 6. 39. pl. 31. 42 Ede. 3. 9. pl. 7. Mich. 
40. 41 Eliz, C. B. 
But 6 Hen. 4. 8. pl. 32. if A ought to pay an 
Annuity in Fee to B. and delivers Money to C. to 
pay it to B. yet B. ſhall not have Debt againſt C. 
for there is no Truſt or Privity between them. 
Contract. Leaſe for Life of another, it lies not for the 
Rent during the Term, 4 Rep. 49. a. it lies by 
Cefluy que wie. 
But by Stat. 32 Hen. 8. cap. 37. the Executors 
or Adminiſtrators ſhall have | it * the Eſtate or 
Life. 4 Rep. 49. a 
But after the Eſlate ended ir lies, 4 Rep. 49. 4. 
for then there is no other Remedy. 
So it is by the Death of the Leſſee, 4 Rep. 49-4: 
Leaſe for Years by a Bailiff, the Maſter ſhall 
have Debt for the Rent. Lib Iutr. 174. d. ſect. 3. 


A Corporation made a Leaſe for Years rendering 
to 


yy the taking of it the Contract is gone. 


Debt. 


do P. 10 J. at Mich. or 20 Days after; after Ver- 
dia it was moved in Ar reſt of judgment, that they 
E (hewed not the Deed ; /ed non allocatur, becaule it 
Was after Verdict, and ſo the Leaſe was found; 2. 
Good, although they had brought Debt for the 
© Rent due for 6 Years ended at Michaelmas to P. 
and not 20 Days after, for the Rent was due at 
” Michaelmas. Mich. 9 Jac. B. R. 


Bargainee of a Reverſion, in Debt for Rent, 


© cught to ſhew in what Court the Deed was en- 
| rolled, Mich. ꝙ Fac. B. R. Welby & Purley, by 
which the Reverſion was granted; for the Enroll- 
ment is traverſable, and muſt be punctually ſet 
© forth, and the Enrollment may be in divers Places, 
| for that the Debt cannot take Notice where. | 


Debt lies for the Agiſtment of Cattle for ſo long Aeifiment, 


Time as they went in ſuch Lands, Lib. Intra. 
E 150. 4. /eF. 1. Count, Lib. Intra. 15 f. a. ſect᷑. 1. 
but then he muſt ſhew the Certainty of the Time 
and Sum. | | 


Upon Partition betwixt two, one promiſeth the Par1;tion, 


| other 20 J. for Equality of Partition, Debt lies for 
it, Nat. Br. 122. 5. 14 Edw. 3. Debt 137. if it 
be not paid, for the Promiſe upon the Partition 
made is a Duty. 


If a perſonal Thing be leaſed, rendring Rent, Rent upen 


1 Debt lies for it, 3 Rep. 22. a. as a Horſe, Sheep, or a perſonal 
| the like, the Loan implies a Duty upon the Contract. Thing. 


| AServant ſhall have Debt for his Salary, 9 Rep. Servant. 


87. 3 Hen. 6. 42. 11 Hen. 6. 48. although it be 
W to do his Service beyond the Sea, Nat, Br. 120. e. 


Steward of a Court retained by Word ſhall have Sreabard. 


Debt, 8 Eliz. Dyer 248. pl. 79. 4 Rep. 30. a. tor 
| his Salary, | 


[ bargain for a Horſe, Debt lies for the Money, Yendition, 


| ö 4 Rep. 94. 6. 


If a Man makes an Obligation for a Debt due 


| by Contract, Debt lies not upon the Contract, Var. 


Br. 121. m. 6 Rep. but upon the Obligation; for 


Becauſe 


S 
Nr Va To 
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Becauſe the Obligation drowns the Contract, { 
the Obligation is of a higher Nature. 

If I give Authority to my Bailiff or Seryant 1 
buy for me, Debt hes againſt me, Nat. Br. 120., 
DoF. & Stud. 137. a. otherwiſe not. 

And ſo if he bought it without Command, if; 
come to the Uſe of the Maſter by his Aﬀen; 
Dock. & Stud. 137. a. 

And likewiſe if he bought it in his own Name, 
and it comes to the Uſe of the Maſter, it lies a. 
gainſt his Maiter. 76:4. 


80 if the Bailiff which uſed to fell, fd a Hot 


for twelve Buſhels of Wheat, this is good, and the 
Maſter ſhall have Debt, 27 Axe, pl. 5. foriti 


accounted the Maſter's Sale. 


The Servant ſells, the Matter agrees, this is the 


Sale of the Maſter, and Debt lies, 27 Hen. 8. 2, 
5. otherwiſe not, except he uſed to ſell ; for iti; 


not incident to a Servant, as a Servant only, to 


dap or ſell for his Maſter. 


A Factor receives Money, and gives a Bill of 
Exchange, if the Maſter accept the Bill, by it be 
becomes Debtor by the Cuſtom of Merchants, Tris, 
43 Elix. C. B. per legem Mercatoriam, and for the 
Advancement of Trade. | 

The Wife buys a Thing, the Huſband agrees, 
this is the Emption of the Huſband, 27 Hen. 8. 


25. 6. but if he aſſent not, he is not bound, for ſhe 


is no more than a Servant in this reſpect. 

If a Priſoner eſcape by Aſſent, although the She 

riff take him again, yet Debt lies. 3 Rep. 44. 
Unleſs the Sheriff brought one per Habeas Cor- 


pus, then if he had him at the Day it ſufficeth. 


3 Rep. 44. 5 
Unleſs the Party be in Execution, 5 Rep. 89. 
Frofi's Caſe, 7 Hen. 4. 30. for then Debt lies a. 


gainſt him; but if it be put upon mean Proceſs, an 


Action of the Caſe ondy lies to recover what the 
Party is damnified. | 


Or 
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Or apon a Ca. Sa. although the Writ be not 


© .cturned, 3 Rep. 52. if the Party be taken upon 
E it, for then he is in Cuſtody. 5 


And if it be returned, and he had not the Body, 


1 Debt lies, 7 Hen. 4. 11 br. Return 107. for it 
> ſhall be intended that he let him eſcape. 


If one be taken by a Capias utlagat. after the Negligen: 


1 Year, and eſcape, Debt lies. 5 Rep. 89. Eſcape per 


The ancient Sheriff makes no mention of one Sheriff. 


in Execution in his Indenture delivered to the new 
Sheriff, of Priſoners in his Cuſtody ; this is an E- 
: ſcape in the old Sheriff, but not in the new; for the 
© new is not charged with him; but if the old She- 
© riff die, the other ought to take Notice of the 
> Priſoners ; but if the Eſcape be in the Vacancy, 
vi. before the new Sheriff is elected and ſworn, 
| Debt lies not, 3 Rep. 71, & 72. 10 Edw. 3. 375. 
J.. 28. for before he was not chargeable, for he 
was no Officer in Law. | 


A Cafias upon a Recognizance in Chancery, the 


| Party taken eſcapes, Debt lies, 8 Rep. 142. for 
© this is in Nature of an Execution. 


If one be Marſhal of the Priſon, whether it be Marſhal. 


] by. Right or Wrong, Debt lies againſt him, 39 
Hen. 6. 33. a. for the Plaintiff is not to examine 
| bis Title. 5 | 


Count that he was in Execution in C. and re- 


moved to the Upper Bench Priſon, and committed 
| to the Marſhal, who ſuffers him to eſcape, Debt 
lies, 38 Hen. 6. 28. pl. 10. for it is all one as if 
| he had been originally committed thither. 


Deputy of a Marſhal fuffers an Eſcape, Debt lies Deputy 


| againſt him, 11 Eliz. Dyer 278. pl. 5. wiz. the 
E Marſhal himſelf. Q. If not the Deputy. 


It lies for Executors or Adminiſtrators of the Amity. 


© Grantee, per Stat. 32 Hen. 8. cap. 37. wiz. of an 
W Annuity or Rent-Charge. 


And after the Term ended, it lies for the Gran- 


| tee, Lib. Intra. 25 l. 6. fed. 1. for then there is no 
| ther Remedy for it. 


Annuity or 
Kent in 


bee. 


or his Executor, 4 Rep. 49. Nat. Br. 121. e. | 


| not during the Annuity. 4 Rep. 48. 5. 


for there the Eſtate is determined as to him that 


Debt. 


Annuity for Life, Debt lies not for this during 1 
Lie. 1 19 Hen, 6. 42. a. 37 Hen. 6. 35. 4. but z © | 
Diſtreſs or a Writ of Annuity, and the Land i; WW 


| chargeable. ] | 


Allo if a Parſon or Prebendary, &c. hath fc ME 
Annuity, and reſign or be diſpoſſeſſed, it lies r 
the Arrearages. 4 Rep. 48. 6. 1 

For by his Reſignation it is merely a perſonal { © 
"Thing, and the Land is not chargeable. Et 

So his Executors ſhall have Debt by the Con- {MW © 
mon Law, 4 Rep. 49. a. 10 Rep. 61.6. for itũ MW) 
accounted Part of the Teſtator's perſonal Eſtate, F 

But if it be a Rent-Charge, Seck or Service, “ 
Debt lies not for any ſo long as the Eſtate con- 
tinues, 4 Rep. 49. a. for there the Perſon is no 


chargeable. 0 
Although it have Continuance but to a ſpecial 0 
Intent, 7 Rep. 39. 6. for the Law takes not No. n 
tice of ſuch Intent, but looks on it as upon a con. B®? 
tinuing Eſtate. E 
But after it be determined, it lies for the Party ® 

10 


Rep. 49. 27 Hen, 6. 1. A 4. becauſe the Realty | N 4 
is reſolved in the Yerjgqaity, and fo the Perion WW 


chargeable. * 
Annuity in Tail Genera! or Special, Debt lie WW,” 


So of a Rent Seck, Service or Charge. 
Annuity in Fee during the Annuity, Debt lies 

not. 4 Rep. 48. 5. 6 Hen. 4. 7. pl. 33. 
Unleſs it bei in a ſpecial Caſe, as when a Parſon 
5 Prebend reſigns, 4 Rep. 49. a. Nat. Br. 121 
4. 19 Hen. 6. 41, & 42. Nat. Br, 121. h. anlea, 


reſigns. 

So if a Parſon dies, his Executors ſhall have 
Debt, Nat. Br. 120. J. 4 Rep. 49. a. 37 Hen. 6. 
8. pl. 18. for there is no 9 OP N to reco- 
ver it, 


And 


Debt. 169 | 
And by Stat. 3 2 Hen. 8. cap. 37. the Executors 
er Adminiſtrators of every one ſhall have Debt. 
hut after the Annuity determined every one 
E hall have Debt by the Common Law, 4 Rep. 49. 
4. 45 Edw. 3. 45. Execution 71. | | 
If a Man brings Debt upon a Recovery in C. B. Py eu; 
be ought to bring it in Midalęſeæ, where the Re- given i 
cord is, becauſe it is the Original, upon the which Pe Her 
E the Action is brought; but a Scire facias to exe- 2% p, cal 
Þ cate a Judgment ſhall be where the original Action pal. 
was brought, becauſe it ought to follow it, Hill. g 
Vac. B. R. Muſgrave verſus Wharton ; for the 
Scire facias is in Purſuance of it, and to have Exe- 
cution upon it. 
| Upon Arrearages recovered in a Scire facias up- 
Eon a judgment in Annuity brought againſt the Pre- 
deceſſors, Debt lies upon it, Nat. Br. 122. e 22 
Lad. 4.1. pl. 6. for by the Recovery it is be- 
come a Duty. | | | 
| A Debt was recovered in a Court of Pye Pow? | 
ders, and Debt brought upon it in C. B. ſuper te- 


Y rem recordi, and good, 7 Hen. 6. 19. the Re- | 
; od muſt be mentioned in the Count. | 


E If a Man recover Damages in Waſte, he ſhall Fer Da- 
bare an Action of Debt for the Damages, Nat. mages and | 
P/ 122. c. 43 Eaav. 3. 2. pl. 5. the Count, Lib, Cots, 
Þ/nira. 197. c. ſect. 15. for the Recovery of them 
bath made them a Duty. | 
If the Plaintiff in C. B. is nonſuited, and the 
Record removed by Writ of Error before the Coſts 
paid upon the Nonſuit, the Defendant in the Writ 
wt Error ſhall have Debt for his Coſts, 29 Hen. 8. 
Ye 32. l. 5. for the Law makes them a Duty. 
Damages recovered in Antient Demeſne, and 
the Tenour of the Record was removed by Cer- 
fiorari, Debt lies upon it for Damage, 39 Hen. 6. 
5. 7. 5, Count, Lib. Intra. 195. c. ſech. 11. for 
ey are become a Duty. 
Damages recovered before the Mayor of Hull, 
Debt lies there, 11 Hen. 4. 12. but not in another 
Court, 1 ä Debt 
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Account at 
the Com- 


Debt. 


Debt lies upon Arrearages of Account at the 


Common Law, the Count, Lib. Intra. 149. a. 


mon Law. ſect. 1. 


Arh:tra- 


en.. 


Hy. Laws 
er Or di- 


a antes. 


Pro ratio- 
nab! 


Alſo a Bailiff ſhall have Debt upon the Surplu- 
ſage of Account, Nat. Br. 121. 1. 38 Hen. 6. f. 
19 Edw. 2. Debi 176. againſt his Maſter, for the 
Law makes it a Duty in the Maſter. 

He ought to coun: the Place and Day where the 


- Audio were aſſigned, Hill. 32 Eliz. C. B. before 


whom accounted, and the account ftated ; for they 
are traverſable. 

But if the Lord will not hear his Account, he 
hath no Remedy for the Surpluſage, 7 Egav. 3. 12. 
for then it appears not whether any Thing be due 
to him or not. 

But it lies not by a Receiver, 38 Hen. 6. 5. %. 
14. Mich. 12 Fac. B. R. for a Receiver is not to 
lay out for his Maker. 

But a Receiver for Merchandize ſhall have it, 
38 Hen. 6. 5. becauſe he receives for to be em- 
ployed, and the Maſter is to ſtand to the Gain and 


Lois, if there be any. 


Debt lies upon an Arbitrament, Nat. Br. 121. 
g. 9 Rep. gz. b. the Count, Lib. Intra. 153. 


fee. 1. for an Arbitrament is a Judgment by Con. 


ſent of both Parties, and by it a Duty is created, 

Debt lies upon an Ordinance, or By-Law. 5 
Rep. 64. a. 

A Pain is laid upon one in a Leet to reform 1 
Nuſance, and afterwards it is preſented that it i 
not done, the Lord ſhall have Debt, 23 Hen. ©. 
Br. Leet 37. for the ſame, for it is a Duty cond: 
tionally upon the Nonfeaſors. 


For a Penalty inflicted upon one in London pn 
Debt lies for it in B. R. 


the Common Council, 


Mich. q Fac. B. R. by the Cuſtom of the City. 


the Cuſtom gives ſuch Part, Naz. Br. 122. . 


parte bo- Za. 3. Debt 1 56. for him that is to have {uct 


1 | But | 


Dorum. 


Part. 


Debt lies pro rationabili parte bonorum, where 


4 Cuſtom is. 40 Ea. 3. 38. pl. 13. 7 Edw. 4. 
20. pl. 23. 
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But ſhall not have this Writ, but where ſuch 


Executor ſhall have Debt for Relief, becauſe it is F- Relief 


b but an Improvement of a Rent-Service, 4 Rep. 49. per FE xe- 
b. 34 Edw.1i. Avowry 233. 11 Hen. 6. 15. cuter. 
., 4. and is not a Rent. Service. 


And it is a Chattel to the Executor, 34 Ed. 


3. Avowry 233. and ought to be Aſſets in his 
1 Hands. 


But the Lord ſhall not have Debt, 4 Rep. 49. 6. 


| Hen. 6. 13. for it is not Chattel to the Lord. 34 
| Edw. 1, Avowry 233. | 


Debt lies upon a ſimple Obligation; Count, Lib. Simple Ob- 


Intra. 178. b. feck. 1. for there is a Duty certain. /ipation 
Or upon an Obligation with a Condition. conditional, 


Obligation with Condition to perform Covenants. 


MV. Lib. Intra. 130. b. ſect. 14. 

| Obligation to diſcharge and fave harmleſs the 
| Sheriff of all Eſcapes of Perſons in Execution ; a 
good Breach to ſhew that one was in Execution 
per Capias, fc. and that he ſuffers him to go at 
large; without ſhewing, 1. That he was at large. 
2. Without giving Notice of it, and Requeſt to 
| fave him harmleſs. 3. Without ſhewing that the 
| Capias was returned. Jin. 12 Fac. C. B. Norton 
| againft Sith, for the Capras ſhall be intended to 
| be well executed. 


Upon a ſingle Bill Obligatory and the Count. 


| Lib. Intra. 178. 6.-/edÞ. 1, 2, 4+ 


Upon a a Bill Obligatory with Condition. Lib. 


Intra. 178. c. Jef. 4. antea. 


Debt upon an Obligation made in England to 


| be paid in Flanders, Lib. Intra. 158. c. ſect. 1. 


The Bar in Debt. 


EBT lies for Arrearages of Account, that Account. 
he owes nothing is a good Bar, Lib. Intra. For Ar- 


= © 6. ect. 2. for this may be put in iſſue. rearager of 


1 2 And Account. 


Debt. 


And it may be by Wager in Law, becauſe it 


tors. within the Statute 22 Hen. 6. 35. pl. 53. 9 Hen. 5. 
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5.452 43 Edw. 1M. 3.- 
a ſo if it be before an Auditor, 10 Rep. 103, 

a. 42 6. 25. Pl. 3. 20 Hen. 6. 16. pl. 4. 1; 

Hen. 7. 

IF it be for Arrearages of Account before Audi. 
tors, Impriſonment by Auditors is a good Bar; 
but then he ought to be committed forthwith by 
the Auditors, 27 Hen. 6. 8. pl. 7. 8 Rep. 119. 6, 

Com. 17. for this is at it were the Execution again 
him. 

Non computavwit a good Bar, 3 Mariæ, Dye 
122. pl. 18. for if there were no Account, there 
can be no Arrearages found upon it, for which to 
bring the Action. 

NM tie] Account, 34 Hen. 6. 22. a. a good 

Bar. 

Arbitrament for Arrearages of the Account ro 

Bar, becauſe one is Matter of Record, but tþe 
Arbitrament is not, 3 Hen. 4. 5. pl. 23. 4 Hen. b. 
47. -$ Hen. 6.3. 1.1; 
Hull, 3 Hen. 6. 55. a. and ſo cannot charge a 
Matter of Record. 
Auditors diſcharged by the Plaintiff a good Bur, 
Lib. Intra 150 e. ſect. 9. in Account, for this 
deſtroys the Account upon which the Adlion | 
brought, 

Pay ment in another County a good Bar, Lil. 

Intra. 150 a. fegt. 10. for the Place of Payment 
is not material or traverſable. 

That he owes nothing per patriam, a good Bar, 
Lib. Intra. 150. a. fect. 1. 4 Mariæ, Dyer 145 
2, 63. for this is a direct Tender of an five. 

. h nat he owes 6 by the Law, a good B, 
Lib. Intra 152. c. fe. 5. although the 1 bing lent | 
be by other Hands, 29 Faw 3. 26. pl. 24. for the 
Law- Wager is upon the Receipt, and | not tie 
Delivery. 


Neb! 


Debt. 


Debt upon Bailment, the Defendant pleads that Pailnene, 
they were delivered to be redelivered to B. the 
wich he had done, a good Bar, Nat. Br. 138. . 
for the Truſt was performed, and the Contract 


thereby diſcharged. 


An Accord a good Plea, 10 Hen. 7. 24. 2 Rich: Contract. 


3. Debt 100. 9 Rep. 97. a. 
Acquittance of the laſt Day ſhall diſcharge all 
Arrearages, 11 Hen. 4. 24. 10 Elix. Dyer 271. 


I pl. 26. due before; for it ſhall be intended there 


was nothing due when the Acquittance was given: 
The Leſſee pleads, that the Leſſor entered be- 


fore the Day of Payment, and ejected him, a good 


Bar. 27 Hen. 6. 10. pl. 6. 46 Edw. 3. 1. pl. r. 
Lib. Intra. 175. d. fe. YO, 10, 42. 1 

A good Bar to ſay, that the Leſſor entered be- 
fore his Day without any more, 34 Hen. 6. 21. 
pl, 40. 0 

90 if the Leſſor enter but in Part, a good: Bar, 
3 Rep. 22. 6 

But if the Leſſee enter again before the Day of 


ö Payment, no Bar; for then he regains the Pol- 


ſeſſion, and hath elected to wave this Advantage of 
the Entry made upon him. 
So if the Leſſor cats the Frees, no Bar, becauſe 


| the Lefior ejects not the * 3 3 Elix. but is on- 


ly a Treſpaſſer. 

Entry by a Stranger which a a Bente Title. 
a good Bar, Perkins 163. Lib. Intra. 176. a. ſect. 
13. 45 Edu. 3. 8. pl. 10. for that makes void the 


Leaſe. 


But not for Arrearages due before the Entry, 9 
Hen. 6. 17. b. Cotte/more. 19 Hen. 6. 42.6. Paſlon, 
20 Hen. 6 20. pl. 15. for ſo n_y as the Leaſe con- 
tinues in Being. | 
Debt for Rent, in Com. M. where the Land is 


| in Com. E. levied by Diſtreſs is a good Plea, with- 
| out ſaying more, 4 Hen. 6. 5. Pl. 12. 22 Him: 6: 


31. p/.19. 28 Hen. 6. 6. pl. 2. although the Lea'e 
de by Indenture, 4 F. 6. 5. pl. 12. 18 Hen. 6. 17. 


13 a, 


Debt. 


a. per 2 Juſtices, 11 Hen. 7. 4. pl. 16. for it ſhal 
be intended to be levied where the Land lies, which 
cannot be tried where the Action is brought. 


„ But if it be in the ſame County where the Land 
1 | is, then it ought to conclude that he owed no. 
| „ | thing, becauſe the Country may take Notice whe. 
5 1 ! | ther he did or not, 28 Hen. 6. 6. pl. 2. 33 Hen, 
j; i _ = 6. 4. pl. 12. and may try the Ifſue. 

ha bh \ Debt upon a Leaſe for Tithes, levied by Dil. 
AG | treſs, is no Bar, becauſe there is nothing ſubject to 
5 | Diſtreſs, 22 Hen. 6. 35. pl. 53. 11 Hen. 4. 40. 
1 Br. Debt 234. and fo the Plea is impoſſible. 

1 A good Bar that the Leſſor diſtrained, and ſold 
1 the Diſtreſs for the Rent by the Aſſent of the 


Defendant, 2 Rich. 2. Debt 235. for ſo he might 

1 do and not without his Conſent. 

Wt Surrender before the Day a good Bar, Lib. In. 

| | tra. 176. c. /e. 17. tor thereby the Leaſe wa; 
drowned before the Rent due. 

Accord a good Plea, 6 Rep. Lib. Intra. 20;.c 
ſict. 11. and fo, that the Plaintiff had an Obliga 
tion for the ſame Duty, 3 Hen. 4. 17. for this i 

4.4 | ſuch Satisfaction as the Leſſor accepted of in lieu df 
"1 the Payment of the Rent. 
N 8 Pay ment to the Servant no Bar, unleſs the Ser. 


Contract 


18 perfonal. 


4; * vant was commanded by his Maſter to receive i, 
| or that the Money came to the Uſe of his Maſter 
dy his Aſſent, Pot. & Stud. 138. a. for a der 
vant is not a Receiver without ſpecial Warrant. 
Rent uon Upon a Leaſe for Years of a Stocle of Cattle, o WF | 
f @ perſcnal other perſonal Thing rendering Rent at ſeven BF | 
| Hing. Days, Debt lies not till the Days be incurred, 3 
1 T Rep. 22. a. becauſe the Rent is intire, though e 
% ny” Days of Payment be ſeveral. | | 
bj: | That he owes nothing, by the Law a good ha, 


1 Hem. 6.2: e. 4- 1. | 
That he departs his Service within the Term, 9 } 
good Bar, 40 Edw. 3. 25. pl. 27. againſt a Ser. 
vant that ſues for Wages ; for the Wages is due for 
the whole Time. | _ 


Servant. 


Debt. 


That he diſcharged him of the Service within 


the Term to which he agreed, is a good Bar, 10 
Hen. 6. 23. pl. 78. for this Diſcharge is accepted 
in Satisfaction. | 

That he retained him not modo, forma, c. a 
good Bar, 38 Hen. 6. 22. pl. 41. wiz. according 


to the Statutes. 
Payment without Specialty is not a good Bar in 


I Debt, brought by a Servant retained in Huſbandry, 
40 £dw. 3. 21. pl. 27. becauſe he is retained by 
| Statute, 


And ſo if one be retained, but not according to 


the Statute, the Maſter may wage his Law in 
| Debt for the Salary, elſe not. 9 Rep. 87, & 88. 

| Infancy no Bar, 18 Edw. 4.3. a. Javiſor, 10 Tab]; 
| Hen. 614. a. Perkins 4. in Debt for Diet and Ne- 


ceſſaries. 


Debt upon a ſimple Contract, the Defendant 


pleads that the Plaintiff took an Obligation ſor it, 
| a good Bar. 6 Rep. 45. 


Payment without an Acquittance no Plea, 1 Her. 
6. 6. 5. in Debt upon a Specialty, becauſe it muſt 


be diſcharged by a Thing of as high a Nature. 


The Sheriff pleads that his Predeceſſor ſuffered 


| him at large, and that he did take him again, c. 
2 good Bar, 2 Ed.] 6. 67. pl. 17. in Debt brought 
| againſt him for an Eſcape in his Predeceſſor's 
Lime. | : 


Taken again before the Action brought, a good 


| Bar, if that he agree not to eſcape, and make 
| freſh Suit, 3 Rep. 52. otherwiſe not; for then he 
| is particeps criminis. 
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ng . 


E/cape. 


Nullum fecerunt arbitrium, a good Bar, becauſe ita. 


But if he plead ſuch a Plea, he cannot rejoin 


b aſterwards, and ſay that the Arbitrators gave no 
| Notice, but mult plead it in Bar, and not by way 
| of Rejoinder, Crooke, 7 Hen. 8. 155. pl. 8. for 


14 8 ſuch 


| this lies in Notice of the Country, Crooke, 13 Hen. ent. 
7. 39. f/. 4. in Action of Debt upon a Bond, to 
perform an Award. | 


* Debt. | 
1 ſuch a Rejoinder confeſſes an Award, and the Br 
„ denies it; ſo that the Bar and the Rejoinder can. 
5 not ſtand together. | | : 
i 1 The Arbitrators gave Notice, no Bar unleſs the 
15 1 Sabmiſſion be fo, vi. that the Arbitrators ſhoud WF 
. = give Notice; for elſe the Parties are to take No. i 
Dh | tice at their Peril. | | j 
4 (RY The Defendant ſaid that before the Arbita. MW 
5 ment made, he diſcharged the Arbitrators; this i; 
1 a good Bar, 21 Hen. 6. 30. 28 Hen. 6. 6. 8 N 
1 82. 5. and needs not to aver that the Arbitratos 
. : had Notice; for they muſt be diſcharged withou: WF 
1 Notice. | Ep | = 
| 2 | OZ ligation Debt upon an Obligation, Accord without Sati- Wi 
4 on imple faction is no Bar, becauſe the Duty being certain, Wi 
HS Accord, ought to be avoided by Matter of as high a N. 
347 ture as it was created, which cannot be by Paro, 
20'S 6 Rep. 44. a. 15 | 
1 hut if the Duty accrue not until ſome fubſequeat i 
1 Act be performed, there accord with Satisfaction Wi 
1. a good Plea, 6 Rep. 44. a. for there the Duy Wi 
15 was not certain, but depended on a Matter ex j} 
EE fatto, | | 
4 Acguit A. obliged to B. in 100 J. ſhews 3 Acquittance, Wl 
9 tar 1 of 104. 2 of 20 J. and 3 of 20 J. which amount 
47 to a Receipt of 50 J. Parcel of the 100 J. in which 
5 he was bound to pay 50 J. this is a good Bar, be 
7 cauſe it appears that it was but 50 J. principal BW - 


Debt, for which the Bond was made, though the 


7 Penalty was 100 J. 43 Edw. 3. 31. pl. 26. 
Wy, Atainder, Attainder of Felony no Plea, Mich. 38 C 3) 
_.  _ Eliz. C B. in Debt, for the Attainder doth ut iſ 
5 diſcharge the Debt. | : 
ER Nil debet, Ni debet in Debt upon an Obligation is no Plea; E 
1 becauſe an Obligation ſhall not be avoided by 2 Wi 
5 nude Aver ment, but by Matter of as high a Na. - 
5 ture. Doct. & Stud. 22. | 8 
* Non com- Aon compo: menti, pleaded by the Party, 1s 80 i 

| 


dos men- good Bar, Trin. 37 Eliz. B R. for the Party hall 
ie. not plead in his own Diſability. 
Pay ment 


= 
3 
_ 
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payment without Acquittance no Plea, in Debt Payment, 


without a Specialty, 5 Rep. 44. becauſe it muſt be 


4 avoided by a Matter of as high a Nature. 


A Defeazance upon a Statute- Merchant to pay 


20 J. thereof without an Acquittance, is a good 
E Plea; for the Defeazance is inſtead of an Acquit- 
E tance; and this is without bringing an Audita gue- 


E -:/a, when the Party is not in Execution, 17 Eqw. 


3. 3. 27. 10. for if he be in Execution, there he 
E muſt have an Audita guerela. | 


A. is bound by Obligation to. pay his Rent, Obligation 


| there Payment without an Acquittance is a good gn. 
Bar, 46 Edw. 3. 1. pl. 1. becauſe the Obligation 
© was but conditional, and made no preſent Duty. 


When the original Contract is for Money, an Accord. 


Accord with Satisfaction is a good Bar, 9 Rep. 79. 
4. 22 Edw. 4. 25. a. for thereby the Contract is 
| diſcharged. 29 810 | 


But an Accord made with a general Receiver is 


N no Bar, to his Maſter, if he had not a ſpecial Au- | 


| thority. Dock. & Stud. 137. b. 


* 


But when the Condition of the Agreement is 


J for a collateral Thing, there an Accord is no Bar, 
9 Rep. 79. a. for ſuch a Thing cannot be accord- 
ed for. ö . ; 
And if it be before the Day of doing the Thing, 
then Part of the Sum received is a good Bar. 
5 Rep. 117. | | 


But at the Day or aſter it, is no Bar, unleſs it 


be in another Place. 5 Rep. 117. 


The Defendant pleads he paid ſo much in full 


SatisfaCtion, the which the Plaintiff received, and 


not that he paid ſo much, the which the Plaintiff 


[!eceived in Satisfaction, 5 Rep. 117. a. and good; 
or he muſt receive the Money as it was paid, and 
not as he will receive it. 


Conditions performed is a good Bar, 41 Faw. 3. Conditions 


_ Tre & fol. 25. pl. 19. in an Action of Debt pe med. 


upon a Bond for Performance of Conditions, 


I 5 The 


Permit. 
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Retainer, 


Dar gene- 


ral 410 an 


Obligation, 


"ME I 


Debt. 


The Defendant ſaid he made another Obligatio 
to the Plaintiff, the which he did accept in Sati 
faction of the former; this is no Bar, becauſe i 
is but a Thing in Action, Mich. 12 Fac. C. J. 
Trin. 6 Fac. C. B. and one Thing in Action can. 
not be diſcharged with another thing in Action. 

Pay ment according to the Condition a good Bar, 
8 Rep. 58. a. but he muſt ſhew the Place where 


he made the Payment, 5 Egv. 4. 141. 6. becauſe 


it is mater1al. „ 

Pay ment of Parcel, pending the Writ, is not 
good to abate the Writ without an Acquittance, 
%% . 10. W165 
7 Edo. 4. 15. vide 28 Hen. 8. Dyer 6. þl. 3. 
becauſe the Duty was by Specialty. 

A. is bound by an Obligation dated 17th of 
Nowember 12 Jac. with Condition of Payment 
the 19th of November next enſuing, er Cu" 
Payment 19th of November 13 Fac. is ſufficient, 
for it ſhall not be intended the 19th of November 
in the ſame Month, Mich. 13 Tac. C. B. for it 
ſhall not be intended that an Obligation ſhould be | 
made for two Days, and the next enſuing ſhall re. 
late to the Month and not the Day. 

Payment to a Creditor of the Obligee by his 
Command is a good Bar, 46 Ede. 3. 33. fl. 45. 
Perkins 155. 4. for it is a Payment to himſelf, 
being for his Benefit. | 

But then he ought to ſhew that the Creditor 
was the Creditor of the Obligee, 27 Hen. 6. b. 


Condition to permit one to enjoy, &c. he plead: 
that he did permit him, and good, 10 EA 
1 279. pl. 6. for that anſwers the Condition 
ully. | 
The Defendant ſaid that the Plaintiff was in. 

debted to him, and that he commanded him to 
retain it, a good Bar, 22 Edw. 4. 25, 65. for 

ſuch Retainer is Satisfaction in Law. | 


Acquittance a good Bar, from the Party w_ 
| | 1 


But an Acquittance by a general Receiver with- Atcguit- 
out Receipt of the Money by his Maſter, is not ance. 
good, unleſs he be Receiver by Deed, and hath 


1 Authority to make Acquittances, De. & Stud. 


137. 6. for then his Maſter ſhall be eſtopped by 

the Deed, to fay he was not his Receiver. 
Coverture a good Bar, Lib. Intra. 168. 5. 1. Covertyrs, 

in an Action of Debt brought againſt a Feme- Covert, 

upon an Obligation made during Coverture. 

| Infancy a good Bar, Lib. Intra. 163. a (8. 1. Infancy, 


bs an Infant cannot be bound, nor contract to his 


Prejudice. | 
Non eft factum a good Bar, but not if the Deed Non eſt 
be inrolled, 16 Hen. 5. 6. 9 Hen. 6. 60. a. factum. 
Bebington, 39 Hen. 6. 32. pl. 45. becauſe the | 
Party hath acknowledged it to be his Deed before 
the Judge or Maiter of the Chancery. 
When a Deed is but voidable, Nor e fachum 
no Plea, 5 Rep. 119. a. for Non e factum # a 


| Plea to deſtroy the Deed, and to make it abſo- 


| lutely void, and not ad /ibitum. | 


When three are bound /eparatim, and the Seal 


| of one is broken, the other cannot plead Von ef 
| faZum, becauſe they are ſeveral Obligations, 5 
| Rep. a, otherwiſe it is where they are jointly 
| bound. | 


But it is not ſo when three are bound without 


| any more, 11 Rep. 28. 6, 3 Hen. 7.5. 5 Rep. 
| 23. a. for there they ſhall be intended to be jointly 
| bound, 


But if two be bound in Debt againſt one only 


it cannot be pleaded, 5 Rep. 119. 4. for it is the 


Debt of both of them. | 
A Recovery in an inferior Court of Record with Recovery, 


Execution, a good Bar, 6 Rep. 45. 6. but not if 
it be not in a Court of Record, or if there be no 


Execution, | 
But without Execution not, 6 Rep. 45. a. for 


f | that is all one as if there were no Recovery had, 
and ſo there is no Satisfaction. 


A Recovery 


* - e l 


180 


Releaſe, 


Debt. 


A Recovery is a good Bar ſo long as it is in 


ll viz; if it be in one of the Courts at s 


aui rr. 3 Rep. 44. 6. 
Releaſe a good "408 A Releaſe deſtroys the Duty, 
and; conſequently the Remedy to recover it. 
T'wo bound to B. who makes the Wife of one 
of them Executrix, and deviſes his Goods to her; 


this is a good Releaſe of the Debt, for the Deb 


is Part of the Gocds ; for if the Obligee make the 
Wife of the Obligor his Executrix; this is a Releaſe 


in Law to the Huſband ; becauſe the Obligation is 


ſui [pended pro tempore by the Act of the Party him. 


ſelf, Trin. 12 Fac. C. B. for the Wife cannot ſue 
tze Huſband to recover the Debt. 

A Releaſe of all Advantages in Account, a 
good. Bar in Debt upon an Account. 8 Re, 


152 
RE is bound to B. to the Uſe of C. the Releaſe 
of C. is a good Bar, 36 Hen. 8. Br. Obligaliom 25. 
becauſe the Obligation was for the Benefit of C. and 
% upon the Matter he was bound to C. | 

A Covenant broken after the Death of the 


Teſtator, the judgment ſhall be 4e bonis Teſbatori, 
Dyer 324. pl. 24. for the Covenant 


15. Eliz. 
concerns him only as Executor. 

Nothing in Arrear in Debt for Rent due n 
Teftatoris, or no ſuch Leaſe, the Judgment ſhall be 
de bonis Teftatoris, 34 Hen. 6. 22. a. for ſuch Pleas 
an Executor may plead. 


An Acquittance or a Releaſe pleaded and found 
againſt him, if it be pleaded made to the Exe- 


cutor, the. judgment ſhall be general, 11 Hen. 6. 
8. a. 34 Hen. 6. 24. a. quad recuperet de boni! 


propriis. 


Judgment ſhall be de bonis Teflatoris, ꝙ Hen. 6. 
44. 11 Hen. 6. 7. 34 Hen, 6 32. a. as well 
as where both are ſued ; for one Executor mi) 
anfwer if he pleaſes, 


Ne 


Co executor pleads, and found againſt him, the | ö 


E until | 


8 Rep 


Debt. 


Ne unques Executor found againſt him ſhall be 
general, 11 Hen. 4.5. II Hen. 6. 8. a. Danby; 
de bonis propriis for his falſe Plea; for his Falſhood 
| ſhall not prejudice the Teſtator's Eſtate, if he can 
make Satisfaction. 

But the Judgment ſhall be de bowie Te fatoris 2 
Sc. and if not, de bonis proprizs. 9g Hen. 7. 15. 
pl. 1. 2 Edw. 4.4. 33 Hen. 6. 23. 11 Hen. 
6. 10. > b. 

One pleads Ne ungues Executor, the other Plene 
Adminiftravit all but 40 5. and found againſt the 
former, and Judgment given, that there-ſhould be 
recovered againſt both as much as there was in 
their Hands, and the Reſidue againſt the other, 


11 Hen. 6. 37. 5. 46 Edw. 3. 9, 6. for his falſe 


plea, and it ſhall be intended that he hath Aſſets, 
elſe he would have pleaded ſo, and not a inn 
Plea. - 
One dies a od; Adminiſtration is com- 
| mitted to D. by the Ordinary, and the Defendant 
pleads he comes as a Servant to D. to adminiſter, 
' av/que hoc that he did adminiſter in any other Man- 
ner; this no Plea, becauſe he did not ſhew- that 
it was the, Ordinary of the Place, and Judgment 
die bonis Teſlatoris, 31 Hen. 6. 13. pl. 5. as he 
| ought, becauſe it is traverſable. This is an un- 
ſcilful, and not a falſe Plea, therefore the Jucgment 
mall not be de bonis proprits. 

In Plene Adminifirevit pleaded, the Judgment 
was for ſo much of the principal Debt as they 
had, and for the Damages de bonis Teflatoris 5, 
Oe. if there were ſufficient; and if not, then for 
Damages de Bonis propriis, and for the Reſidue as 
much as they had, 8 Rep. 134. Judgment Special 
for the Debt. 

Upon ſuch a Plea of the Defendant the Plaintiff 
may pray Execution forthwith, becauſe it is a Con- 
icon of the Debt; but no Execution ſhall iſſue, 
until the Defendant hath Goods of che 'I'eltator's. 

9 Rep, Shipley's Cale. 

N In 
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182 | Debt. 
| Aeainſt an In Debt, if the Heir confeſs the Action ſor FA, 
Heir. much as did deſcend, then there ſhall be a ſpeci] 
Judgment againſt him of ſo much as did deſcend, 
| | Com. 440. a. 22 Elix. Dyer 373. pl. 4. th 
5 | | Judgment, Lib. Intra. 172. d. and he ſhall be 
charged for no more. 
But if he plead any other Plea, and it be foun 
againſt him, the Judgment ſhall be general, Con 
440. for the whole for his falſe Plea. 
So if he confeſs the Action, and ſhews as much 
as deſcends, if it appear to the Court that the 

Profits of the Land from the Time of the Deſcent, 
until the Time of the Execution, are ſufficient for 
the Debt, the Judgment ſhall be _—_— elſe not 


Per Dyer. 18 Eliz. Dyer 344. 
If a Man have an Eli? filed on Binds and 


there be a Nihil returned, he * never have a 
other Execution, 19 Hen. 6. 113 4.4 
15 Hen. 7. 15. ſor it is the lat and higheſt Eu. 
eution; and the Court cannot deſcend à major ad 
minorem executionem, but if it be not filed, it is 
other wiſe. 

By Stat. 25 Eqw. 3. cap. 17. + Caper was 
given in Debt; and per Conſequence a Capias al 
Satisfaciendum in Execution of a Judgment in Debt, 
| 3 Rep. 12. a. | 
| Fhe Defendant for Damages and Coſts ſhall have 
| | the ſame Execution as the Plaintiff ſhould have 
had, if he had recovered againſt the Defendant, 
Per "Stat. 23 Hen. 8. cap. 15. 

Viz. of the Lands which he had at the Time 
of the Judgment, and not before. 8 Rep. 171. 
42 Eo. 3. 11. f. 13. 

But if the Judgment be the laſt Day of the WF 
Term, the Lands which he had the firſt Day of Wn 
the Term, are liable, becauſe all the Term is but 
one Day in Law, 42 A/ize 17. as to the Judg: 
ment; for a Judgment gtven the laſt Day is 33 WW 
the firſt Day. 1 
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Debt. 


If two joint - Tenants are for Life, and one of 
them, and againſt whom the judgment is given, 
dies before Execution, this ſhall not be put in Exe- 
cution, 13 Hen. 7. 22. a. vix. againſt che other, 
becauſe he was not Party. | 

Land in Antient Demeſne ſhall be put in Exe- 
| aha 5 Rep. 105. a. Hill, 11 Fac. C. B. 
Ret. 2541. Cox and Barneſly upon a Judgment in 
Debt given at 7 ovens for the Judgment is 
well given. 

The Goods that he had at the Time of the 
Execution ſhall be only liable co Execution. 
ay 171. 4. Flietwod's Caſe. 2 Hen. 4. 14. 
9 Hen, 6. 58. 11 Hen. 4. 7. 34 Hen. 6. 23. 6. 

* 7. 87. pl. 1. 

Unleſs it be in Caſe of Executors, 34 Hen. 6. 
23. 6. for they may have other Goods of the Teſ- 
tator come to their Hands afterwards. 

But Sale by Covin after Judgment cannot hin- 
der the Execution, 22 A/ize 72. 13 Hen. 4. 4. 
#.g. 2. If Sale be made pending the Suit be- 
fore Judgment by Covin. 

Hill. 40 Elix. C. B. per Cur. if a Writ of 
Execution be awarded for Debt or Damages, and 
between the Teſt of the Writ and Execution, the 
Party fold the Goods bona fide, yet theſe are 
liable to the Execution. ©. If ſo, where the 
Vendee knows not of the Judgment; for it ſeems 
hard, and yet it ſeems as hard on the other ſide 
allo. 

By the Stat. 29 Car. 2. c. 1 16. Execu- 
tion binds the Property of ad only from the 
oo it was delivered to the Sheriff to de Exe- 

cute 


Declarations. 


l a en — * 8 
. of "Be RI 2 „ Ins A COIIETS 
eee eee eee a eee 


ing them, 


Of 1 k 


in the Office (and Notice 


; 4 2 + : 


% 
- » 
£ $* 


Declarations.” 


B. R. | 
'PON. Are. 
ance of Defen- 
dant's Attorney, Plain- 
tiff 's Attorney to deliver 
him a Copy of the De- 
claration, and upon ſuch 
Delivery or Tender, the 
Defendant's Attorney, or 
any: Perſon acting for 
him, muſt pay to the 
Plaintiff's Attorney, after 
the Rate of 4 4. per 
Sheet Copy wile, and for 
the Stamps. (and for the 
Warrant of Attorney, vid 
Tit. Warrants) or the 
Declaration may be left 


given thereof, vid. infra) 
and thereupon on Rule | 
given to plead, Judg- | 


ment for want of a Piea | 


may be ſigned ;. and be- 
fore a Plea be received, 
Copy of Declaration, Qc. 
to be paid for, or Judg- | 
ment may be ſigned. Reg. 
74123 5 
Where Common or | 


. 


4 Ci 
17 : 


N this Court to te. 


ceive any Declaration, 
unleſs Appearance be int 
entered with the Filazer 
(under the Penalty in 4 
48: far laying Impoſition 
upon Proceedings in Law), 
And no Attorney to de. 
liver or cauſe to be de. 


livered any Declaration 


or Count, to the Deſen. 
dant's or Tenant's Attot- 
ney, or to any Perſon 


for him, until |Appear- 


ance be duly entered with 
the proper Filazer, un- 
der the Penalty to be ex- 
pelled the Court. Reg. 
F. 2 C. 2. 


Declarations to be de- 


Special Bail is filed, and 
Notice thereof given, | 
Copy of Declaration to 
be delivered to the De- | 
fendant's Attorney, who 
mult pay for the ſame 

| 45 


livered or left in the Ol. 
| fice on Special W rits, in 
the ſame lerm the Writs 
are returnable, muſt be 
left in the Office at leaſt 


4 Days before the _ 
| | 


O Attorney of 


þ Copy 
© ſerved 
= ance 1: 
mon 
3 Plaint 
W ſuant | 
© Plaint 
leave 
E clarati 
and g 
to th 
leave 
moſt 
| bode, 
| expreſ 


ö plead 
Jud gm 


the Ti 


as uſu 
his Cl. 
© refuſe 
| Defen 
E Abodl 
| clarat 
che ( 
therec 
E fendai 
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In 


the Ac 
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Declarations. 


B. R. 
as uſual; but if he, or 
his Clerk in his Abſence, 
reſuſe to pay, or if the 
Defendant's Attorney's 
Abode be unknown, De- 
claration may be left in 


the Office, and Notice ; 


thereof given to the De- 
fendant or his Attorney; 
and ſuch Declaration 1s 
only deemed well deli- 
vered from the Time of 
Notice. Reg. T. 2 G. 2. 

In all Cauſes where a 
Copy of the Proceſs is 
ſerved, and an Appear- 
- ance is entered, or Com- 
mon Bail filed by the 
Plaintiff's Attorney pur- 
ſuant to the Statute, the 
Plaintiff's Attorney muſt 
leave a Copy of the De- 
claration in the Office, 
and give Notice thereof 
to the Defendant, or 
leave it at his laſt or 
| moſt uſual Place of A 
bode, in which muſt be 
expreſſed the Nature of 
the Action, at whoſe Suit 
| proſecuted, and the Time 
limited for the Defen- 


dant to plead; Ard if 


the Defendant do not 
plead in ſach Time, 
Judgment may be ſigned 
dy Default: And from 
the Time of Notice De- 
claration is well deliver- 


ed; 


. 
of the Term, excluſive 
of the Day of Delivery, 
or leaving the ſame in 


— 


the Office. Reg. g A. 


In all Caſes where a Of Decla- 
Copy of the Proceſs is 7:29 when 
ſerved, and Appearance Appearancs 
entred by the Plaintiff's 75 entered 
Attorney purſuant to the according 


Statute, 


the Plaintiff's 79 (e Sta- 


Attorney muſt leave a sé. 


Copy of the Declaration 
in the Office, and give 
Notice thereof to the De- 
fendant, or leave it at his 
laſt or moſt uſual Place 


Nature of the Action, 
at whoſeSuit proſecuted, 
and in whoſe Office left: 
And in Cale of Special 
Writs returnable the iſt 
Return of Hilary and 
Trinity Terms, and the 
iſt or 2d of Eafter and 
Michaelmas, Defendant 
to take Notice that un- 
leſs he plead within 4 
Days after the Appear- 


ance Day of the Return 
of 


of Abode, ſignifying the 
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pon all Proceſs returnable the 1ft or 2d Re. 


turn of any Term, if 


Declarations. 
. | | . London 
ed; and if the Defen- | of the Writ, (bt / 14 in 20 
dant after Notice don't | next Rule) and in Ci livered 
plead before Rule to | of a common Cazia,, « WM the D. 
Plead be out, Judgment | any other Special Wi, I plead 
may be ſigned, without | within the firſt 4 Days « MP Plainti 
farther calling for a Plea, | the next Term, Judy. WF dant li 
and thereon Notice of | ment to be entred by io be 
executing Inguiry given, | Default; and from the Days 
either by delivering it to | Time of giving Notice i be fig 
the Defendant, or leav- | Declaration is well del. 
ing it at his laſt or moſt | vered. And if Defer- 
viual Place of Abode. | dant after Notice, don; Upc 
Rep. 3-6. $ plead before Rule MM turnab 
| | | plead be out, Judgmen nd 
may be figned withou Wi Term, 
further calling for a Pla, WF dit of 
and thereon Notice df den 1s 
executing Inguiry gien the Sta 
to Defendant, or leſta N) d 
: his laſt or moſt uſul WF dation 
3 Place of Abode. Ry. WW Return 
M. 1. E. 2. | with N 
But notwithſtanding 8 Day: 
the above Rule, all De. WF '©'7 th 
clarations in London o ſendant 
Middleſex, delivered purſuant thereto on Proceſs re- I wen Bs 
turnable the iſt or 2d Return of any Term, where the {aid 
the Defendant lives within 20 Miles of Londn, biff hav 
to be delivered with Notice for the Defendant u Bail pu 
plead within 4 Days after Declaration delivered: I Ute, m. 
And all Declarations where the Plaintiff declare: Wi for wat 
in any other County, or Defendant lives abo Rule to 
20 Miles from London, to be delivered with Notice Wi ly enter 
to plead within 8 Days after Declaration delivered. WF es 
Reg. Z. z. E. 2. | | rey 
F. j tion ma 


| Gene eſſ 
uach Py 


the PlaintiF declares i 
Lon | 


Detlaratlons. 


London or Middleſex, and the Defendant lives with- 
ia 20 Miles of Londen, the Declaration to be de- 
| ['vered with Notice to plead within 4 Days after 
the Delivery thereof; and the Defendant muſt 
| plead in that Time without Imparlance ; and if 
Plaintiff declares in any other County, or Defen- 
dant lives above 20 Miles from London, Declaration 
to be delivered with Notice to plead within 8 
Days without an Imparlance; or Judgment may 


be ſigned by Default. Reg. T. 5& 66G. 2. 


7 3 [ E. h 
Upon all Proceſs re- Upon all Proceſs re- Of fling 

turnable the firſt or ſe- | turnable the 1f or 2d Dec/ara- 
cond Return of any | Return of any Term, if ion, de 
Term, where no Affida- the Plaintiff declares in bene eſſe. 
vit of the Cauſe of Ac- | London or Miadlejex, and 
tion is filed purſuant to | the Defendant lives with- 
the Statute, the Plaintiff} in 20 Miles of London, 
may deliver the Decla- | the Defendant muſt 
' ration de bene et at the | plead in 4 Days after 
Return of the Proceſs, | Declaration delivered 
with Notice to plead in | without any Imparlance; 
$ Days after the Deli- | andſuch Declaration may 
very thereof; and if De- | be delivered de bene ee - 
ſendant don't file com- And if the Plaintiff de- 
mon Bail, and plead in | clares in any other Coun- 
the ſaid 8 Days, Plain- ty, or the Defendant lives 
tif having filed common | above 20 Miles from 
Bail purſuant to the Sta- Londen, the Defendant 
tute, may ſign Judgment | muſt plead within 8 Days 
| for want of a Plea, a | after Declaration deliver- 

Rule to plead being du- | ed, without any Impar- 
ly entered: And upon all | lance ; and in Default of 
Proceſs returnable as a Pleading as aforeſaid, the 
 forefaid, where ſuch Af. Plaintiff may ſign Judg- 
fdavit is filed, Declara- ment. Reg. H. 3 C. 2. 

tion may be delivered de — — = 
bene eſſe at the Return of | All Declarations to be Before 
luch Proceſs, with No- | delivered before g in the har Hour 

| tice | Evening. Reg. 10 G. 2. delivered. 
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How de- 
mand'ed. 


Declara- 


By. 


Declarations. 


B. R. 


tice to plead in 4 Days 


after Delivery, if the 


Action be laid in London 


or Midadleſeæx, and the 
Defendant lives within 
20 Miles of London; and 
in 8 Days, if the Ac- 
tion is laid in any other 
County, or Defendant 


lives above 20 Miles 


from London; and if De- 
fendant puts in Bail, and 
does not plead within 


the ſaid Times reſpec- 


tively, Judgment may 
be ſigned, a Rule being 
duly entered. Reg. M. 
W 


4 


b 
Declarations, Qc. mut 
be demanded by a Nor 


in the Offices, M. 1 G.z, 
Vid. Tit. Non Prof, 
On acommon «laujin 
Fregit, the Plaintiff my 
declare in any Count, 
or for any Cauſe of Ac. 
tion, and fo he may i 
there be an Acetian, by 
then he loſes his Bail, 
On a Precipe quad 


lege in Debt, the Plain 
tiff cant't declare but in 
Debt, except it be bythe 
By, and after a Deck. 


ration in Debt. 


No Declaration cant: 
delivered by the By, fl 
a Declaration be deliver 
ed in the original Adi 


} And it muſt be be 
'f tween the ſame Partie 


only, and therefore! a 


Action be brought h 
| Huſband and Wife, aud 


ia Declaration delivertd 


in that Action the Hul. 


Ii band cannot declare by 


the By at his own fen 
# rate Suit, 


— 


”” 


3 Is 
&- + 2 
F B. 


2 ; 
* 
4 + 
d 2$ 
* 


If a Defendint be in Cuſtody of the Marſhald 


tions by the this Court at the Suit of * S. or has filed coll 
mon Bail to an Action at his Suit, any other Pla 


tiff may put in a Declaration againſt him the . 
| 2 e 


in Writing, per Mag 


dat, or Writ of Pr. 


Term! 
being 1 
always 
that it 
bring h 
deliver 
ſuch De 
Cuſtod) 
And 
mon Ba 
Declar⸗ 
Ino Perf 
nation | 


W of the 


10 G. 


INI 


E In] 
i before t 
| ter, the 
before t 


In 1 
Males 2 
| hence 1 
| Deſcent 
| Son of | 
Brother 
Jihe Un. 
brother 
1 
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fee 


Deſcent. 


Term he was committed, or did put in Bail; for his 
being in Cuſtody or putting in Bail ſuppoſes him 
ways preſent in Court to anſwer any Perſon, ſo 
that it is needleſs to take out further Proceſs to 
bring him in to Anſwer; but to ſuch a Declaration 
delivered to him he mult plead at bis Peril; and 
{ch Declaration is good although he be illegally in 
Cuſtody, Lilh's Prac. Reg. Tit. Declaration. 

And where the Plaintiff in any Action files com- 
mon Bail purſuant to the Statute, he may deliver a 
Declaration by the By againſt the Defendant, but 
no Perſon, except ſuch Plaintiff, to deliver a Decla- 
ration by the By againſt any Defendant by Reaſon 
ſof the ſame common Bail being filed. Reg. M. 
10 G. 2. EE 


* Deſcent. 


(A) By the Common Law. 
R UL 


N Deſcents, the Law prefers the worthieſt of 
Blood. — 
Example 1. 

In Deſcents immediate, the Male is preferred 
before the Female, viz. the Son before the Daugh- 
ter, the Brother before the Siſter, and the Uncle 
before the Aunt. | 


D 


Example 2. | 

In Deſcents immediate, the Deſcendants from 
Males are preferred before thoſe from Females; and 
hence it is, That the Daughter of the eldeſt Son (in 
Peſcents from the Father) is preferred before the 
Son of the younger Son; the Daughter of the eldeſt 
Brother, or Uncle, before the Son of younger; and 
ine Uncle, nay, the Great Uncle or Grandfather's 
brother, before the Uncle of the Mother's Side. 

| RULE 


See Wood's Conveyancer, the Calendar of De- 
ſents, &c. Vol. I. p. 22. 


= wo Deſcent. 

it RULE II. 

1 H E next of Blood is preferred before le | 
1 more remote, tho equally or more worthy, Wi F | 
11 ; ane 
3 'P Boot f 
A The Siſter of the whole Blood, before the Bu. 

i ther of the half Blood. 

þ „ The 
| Reaſon. Proxim 


She is more ſtrictly Joined to the Brother of the been I 
whole Blood, (wiz. by Father and Mother) than 4 
vp the half Brother, tho' otherwiſe he is the more 


4 worthy. E The 
1 a 2. ter,) of 
F The Son or Daughter, before the Brother of d. Son. 
q ſter, and they before the Uncle. [ 
The 
Reaſon. before t 
The Son or Daughter is nearer than the Brother, 
and the Brother or Siſter than the Uncle. j 
E xception. E J 
But the Father or Grandfather, or Xſother or _ 
Grancmother, in a direct aſcending Line ſhall nit Ebes, 
immediately ſucceed the Son or Grandchild : The N rext anc 
Father's Brothers (or Siſters) ſhall be preferred be:. 
fore the Father; and the Grandfather's Brother Wi 
(or Siſters) before the Grandfather : Altho' the . 4. 
ther is nearer of Blood to the Son than the Unce, We. - 
or the Brother, for the Brother is of the Blood d and fro 
the Brother, becauſe both derive from the fen nd Gre 
4 Parent, the common Fountain of both their Bo Mme p. 
0 | And therefore the Father is preferred in the A om t 
} miniſtration of Goods before the Son's Brother dn De 


Pa Deſce 


Vid. Litt. the whole Blood, and a Remainder limited proxim 
Lib. 1. fo. de ſanguine of the Son ſhall veſt in the Father be. 


38, 10. fore the Unele. 
R ULI 


Deſcent. 


RULE: Mn 


L L the Deſcendants from ſuch a Perſon as 

might have been Heir to another, hold the 
{me Right by Repreſentation as that common 
Root from whence they are derived. 


1. Obſervation of the Rule. 
They are in the ſame Right of Worthineſs and 
Proximity of Blood, as their Root that might have 
been Heir was if he had been living. 


Example 1. 
| The Son or Grandchild (whether Son or Daugh- 


ter,) of the eldeſt Son, ſucceeds before the younger 


don. 
| Example 2. 


The Son or Grandchild of the eldeſt Brother, 


beſore the youngeſt Brother. 


| Obhjervation of the Examples. 

And ſo through all the Degrees of Succeſſion 
by the Right of Repreſentation, the Right of Pro- 
ximity is transferred from the Root to the Bran- 


ches, and gives them the ſame Preference as the 
next and worthieſt of Blood. | 


2. Obſervation of the Rule. 


This Right transferred by Repreſentation is in- 
ſrite and unlimited in the Degrees of thoſe that de- 
Wcend from the repreſented, for the Son, Grandſon, 
rd Great Grandſon, and fo in infinitum, enjoy the 
ame Privilege of Repreſentation as thoſe from 
Fm they derive their Pedigree have, whether 
in Deſcents lineal or tranſverſal. 


Example. 


191 


5 8 3 


2 
DE > gs 
e 7 


5 Wn £4 vs 
EIS TIF . 4 
—— e 
= — 2 
* . 


es 


CEL BIDS LENT ²˙ 
* N e eee * S Sw PEGS 


Deſcent. 


Example. q 
The Great Grandchild of the eldeſt Brother Tl 
{Son or Daughter) ſhall be preferred before the | from 
younger Brother. | migh 


Reaſon. 

Tho' the Female be leis worthy than the Male, 
yet ſhe ſtands in Right of Repreſentation of the WF A 
eldeſt Brother, who was more worthy than the WW 5 
younger. | 
Example. © Blood 
If a Man have two Daughters and the elde the ye 

dies in the Father's Life, leaving fix Daughter, WF 


and then the Father dies; the youngeſt Daughter 


ſhall have an equal Share with the other {i ; He 

Daughters. lood 
| Ken. - - =. 

They ſtand in Repreſentation and Stead of their WF Ift 

Mother, who could have had but a Moiety. Fw 6 


EULE Iv. 


; | H — 


Tthout a Special Cuſtom to the contrary, 
ſeiled. 


the eldeſt Son, or Brother, or Uncle, ex. 
cludes the younger ; and the Males in an equil 
Degree do not all inherit : But all the Daughters 


whether by the ſame or divers Venters, do intent WWF And 
together to the Father, and all the Siſters by tit WW before 
ſame Venter do all inherit to the Brother. if the l 
die wi 


W Uncle, 
R U LE V. . 


HE laſt actual Seiſin in any Anceſtor, } 

makes him, as it were, the Root of the 
Deicent equally to many Intents as if he had beet 
2 Purchaſer. 


Qui ; 


O8/erwatin, 


Delcent. 


Ob ſerwation. 

Therefore he that cannot derive his Succeſſion, 
fom him that was laſt actually ſeiſed, tho' he 
might have derived it from ſome precedent Ance- 
tor, ſhall not inherit. 


Example r. 
hu hence it is, that where Lands deſcend to 
the eldeſt Son from the Father, and the Son en- 
ters and dies without Iſſue, his Siſter of the whole 


Blood ſhall inherit as Heir to the Brother, and not 


the younger Son of the half Blood. 
Reaſon. 
Blood, 


Example 2. | 
If the eldeſt Son had Survived the Father, and 
died before Entry, the youngeſt Son ſhould inhe- 
rit as Heir to the Father, and not the Siſter. 


Reaſon, 
He is Heir to the Father that was laſt actually 
ſeiled. 


E ample 3 
And hence it is, that tho = Uncle is — 
before the Father in Deſcents from the Son; yet 
if the Uncle enter after the Death of the Son ; and 


. without Iſſue, 5 Father ſhall inherit to the 
ncle, 


Reaſon. 
Quia ſeiſina facit flipitem. 


K RULE 


Je cannot be Heir to the Brother of the half 
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Deſcent, 


RULE: VI. 


Hoſoever derives a T'itle to any Land, my; 
be of the Blood to him that firſt purcha. 


Bxample 1. 

Tf a Son purchaſes Lands and dies without Iſſie, 
it ſhall deſcend to the Heirs of the Part of the Fa 
ther; and if he has none, then to the Heirs gf 
the Part of the Mother. DP 


Reaſon. : 
Tho' the Son has both the Blood of the Father 
and of the Mother in him, yet he is of the whole 
Blood of the Mother, and the Conſanguinity of the 


Mother are Conſanguinei Cognati of the Son. 


Example 2. 

But if the Father purchaſes Lands, and they de. 
ſcend to the Son, who dies without Iſſue, and wich. 
out any Heir of the Part of the Father, it ſhall not 
deſcend in the Line of the Mother, but Eſcheat. 


Real. 

T bo- the Conſanpuinci of the Mother, are tit 
Conſanguinei of the Son, yet they are not of ide 
Conſanguinity to the Father, who was the Pur 
Chaſer. 

Example 3. 


If there be none of the Blood of the Grand: 


father, yet it may reſort to the Line of the Grand 
mother. 
Reaſon. 
Her Conſanguinci are as well of the Blood oft 
Father, as the Mother's Conſanguinity 33 of 
Blood of the Son. 


 Exani! 


the Li 
alway 
chaſer 


rnit; f 
chaſer 
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© ſeiſed | 
deſcen 
ſhall n 
| Son's | 
© Brothe 
© Brothe 
pet if 
mothe 


Deſcent, | 195 


FL Example 4. | | 

If the Grandfather purchaſes Lands, which de- 
ſcended to the Father, and from him to the Son; if 
| the Son enters and dies without Iſſue, his Father's 
| Brothers or Siſters, or their Deſcendants, or, for 
want of them, his Great Grandfather's Brothers or 
Sisters, or their Deſcendants, or, for want of them, 
| any of the Conſanguinity of the Great Grandia- 
| ther, or Brothers or Siſters of the Great Grandmo- 
ther, or their Deſcendants, may inherit. 


| Reaſon. 
The Conſanguinity of the Great Grandmother 
is the Conſanguinity of the Grandfather. 


Obſerwation. 
| Put none of the Line of the Mother or Grand- 
mother, wiz. the Grandfather's Wife, ſhall inhe- 
rit; for they are not of the Blood of the firſt Pur- 
| chaſer, | Fn 
2 Note 1. 
The ſame Rule e converſs holds in Purchaſes in 
| the Line of the Mother or Grandmother, they ſhall 
| always keep in the ſame Line that the firſt Pur- WE”: 
| Chaſer ſettled them in. 8 A 


; Note 2. 

| But it is not neceſſary, that he that inherits be 
always Heir to the Purchaſer ; it is ſufficient if he 
be of his Blood, and Heir to him that was laſt 
| ſeiſed ; for if the Father purchaſes Lands which 
| deſcended to the Son, who dies without Iſſue, they 
| ſhall never deſcend to the Heir of the Part of the 
# don's Mother; but if the Son's Grandmother has a 
| Brother, and the Son's Great Grandmother has a 
Brother, and there are no other Kindred, they 
| ſhall deſcend to the Grandmother's Brother; and | 
Vet if the Father had died without Iſſue, his Grand- 

| mother's Brother ſhould have been preferred before 

ö K 2 his 


See before 
xam. 2, 


Deſcent. 


his Mother's Brother, becauſe the former was Heir 
of the Part of his Father tho' a Female, and the la: 
ter was only Heir of the Part of his Mother, 
But where the Son is once ſeiſed, and dies without 
Iſſue, his Grandmother's Brother is to him Heir gf 
the Part of his Father, and being nearer than his 
Great Grandmother's Brother is preferred in (he 
Deſcent. But this is always intended fo long a 
the Line of Deſcent is not broken; for if the Son 
alien thoſe Lands, and then repurchaſe them again 
in Fee, now the Rule of Deſcents are to be ob. 
ſerved, as if he weie ihe original Purchaſer, and 
as if it had been in the Line of the Father Ot 
Mother, 


& U LE VII. 


N all Succeflions, in the Line Deſcendin, 

Tranſverſal, or Atcending, the Line that is 
frit derived from the Male Root has always the 
Preference. 


Example in the Line Deſcending. 

A. has Iflue two Sons B. and C. B. has [fe 
a Son and a Daughter D. and E. D. the Son has 
Iſſue a Daughter F. And E. the Daughter has 
Iſſue a Son G. Neither C. nor any of his De. 
ſcendants ſhall inherit ſo long as there are any De. 
ſcendants from D. and E. and neither E. tie 
Daughter, nor any of her Deſcendants ſhall inhe 
rit ſo long as there are any Deſcendants from . 
the Son, whether they be Male or Female. 


2dly, In the Collateral Line. 


As Brothers and Siſters, the ſame Inſtances 5 


| before applied thereto, evidence the ſame Con 
cluſione. 


417 
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Delcent. 
zdly, ne in the Line Aſcending. 


1. Rule in the Aſcending Line, 

If a Son purchaſes Lands in Fee Simple, and 
dies without Iflue, thoſe of the Male Line Aſcend- 
ing u/que infinitum ſhall be preferred in the De- 
| ſcent, according to their Proximity of Degree to 
| the Son. 


| Example 1. 
The Father's Brothers and Siſters and their De- 
ſcendants, ſhall be preferred before the Brothers of 
the Grandfather and their Deſcendants. 


Example 2. | 
If the Father has no Brothers nor Siſters, the 
| Grandfathers Brothers and their Deſcendants. 


Example 3. . | 
| For want of Brothers, his Siſters and their De- 
| ſcendants, ſhall be preferred before the Brothers of 
| the Great Grandfather. 


OZ/ervation. 
For altho' the Father or Grandfather cannot im- 
| mediately inherit to the Son, yet the Direction of 
| the Deſcent to the collateral aſcending Line, is as 
much as if the Father or Grandfather had been 
| by Law inheritable ; and therefore as in Caſe the 
| Father had been inheritable, and ſhould have in- 
herited to the Son before the Grandfather, and the 
| Grandfather before the Great Grandfather, and 
| conſequently if the Father had inherited and died 
| without Iſſue, his eldeſt Brother and his Deſcen- 
| dants ſhould have inherited before the younger 
| Brother and his Deſcendants ; and if he had no 
| Brothers but Siſters, the Siſters and their Deſcen- 
| Cants ſhould have inherited before his Uncles or 
| (ie Grandfather's Brothers and their Deſcendants. 
* 80 
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Deſcent. 


So tho' the Father is excluded from inheriting, 3e 


the Deſcent is directed as it ſhould have been, had 
the Father inherited, vi. it lets in thoſe firſt that 
are 1n the next Degree to him. 


2. Rule in the Aſcending Line, 
The Line of the Part of the Mother ſhall neyer 
inherit as long as there are any, tho' never ſo n. 
mote, of the Line of the Part of the Father, 


Example. 

If the Mother has a Brother, yet if the Great 
Great Great Grandfather, or Great Great Greg 
Grandmother of the Father has a Brother or Si- 
fter, he or ſhe ſhall be preferred, and exclude the 
Mother's Brother, tho? he is much nearer. 


3. Rule in the Aſcending Line. 
The Male Line of the Part of the Father A. 
cending, ſhall i» Aternum exclude the Female 
Line of the Part of the Father Aſcending. 


Example. 

If Son purchaſes Lands and dies without Ive, 
the Siſter of the Father's Grandfather, or of bi 
Great Grandfather, and fo in i»fnitum ſhall be pie 
ferred before the Father's Mother's Brother, tho 
the Father's Mother's Brother be a Male, and the 
Fathei's Grandfather or Gieat Grandfather's Silter 
be a Female, and more remote, 


Reafm. 
She is of the Male Line, which is more wortli 
than the Female Line, tho' the Female Line be 
allo of the Blood of the Father. 


4. Rule in robe Aſcending Line, 
As in the Male Line Aſcending, the more near 
1 e before the more remote; fo in the Fe- 


male Line Deſcending, if it be of the Blood of the 
Father, 


| chaſe, 
| any - 
E Land; 
| Siſter 


died, 


ve 


Deſcent. 


| Father, the more near is alſo preferred before the 
more remote. 


Example. 

If one purchaſes Lands and dies without Iſſue, 
and the Father, Grandfather, and Great Grand- 
father, and ſo upward, all the Male Line being 
dead, without any Brother or Siſter, or any de- 
ſcending from them; but the Father's Mother or 
| Siſter has a Brother, and the Father's Grandmo- 
ther has a Brother: Tho' all theſe are of the Blood 
| of the Father; and tho' the remoteſt of them ſhall 
| exclude the Son's Mother's Brother; and tho' the 
| Great Grandmother's Blood has paſſed thro' more 
E Males of the Father's Blood, than the Blood of 
| the Grandmother or Mother of the Father; yet 
| the Father's Mother's Siſter ſhall be preferred be- 
| fore the Father's Grandmother's Brother, or the 
Great Grandmother's Brother. 


Reaſon, 

They are all in the Female Line, and the Fa- 
| ther's Mother's Siſter is the neatelt, fo ſhe ſhall 
have the Preference as well as in the Male Line 


| Aſcending, the Father's Brother or his Siſter ſhall 


| be preferred before the Grandfather's Brother. 


5. Rule in the Aſcending Line. 
| But yet in the Jaſt Caſe where the Son pur- 
| chaſes Lands, and dies without Iſſue, and without 
ary -Heir on the Part of the Grandfather, the 
Lands deſcend to the Grandmother's Brother or 
| Siſter, as Heir on the Part of his Father. 


| O8/ervation, 
| Yetif the Father had purchaſed this Land and 
died, and it deſcended to his Son, who died with- 
cout Iſtue, the Lands ſhould not have deſcended to 
the Father's Mother's Brother or Siſter, for the 
{ Reaſons upon the 3d Rule : But for want of Bro- 
| ihers or Siſters of the Grandfather's Great Grand- 


K 4 father, 
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Deſcent. 


father, and fo upwards in the Male Aſcending Line, 


it ſhould deſcend to the Father's Grandmother, 
Brother or Siſter which is his Heir of the Part i 


the Father, who ſhould be preferred before the Fa. 


ther's Mother's Brother, who is the Heir of the | 
Part of the Mother of the Purchaſer, tho' the ne; 
Heir of the Part of the Father of him that lag 
died ſeiſed; and therefore, as if the Father tha 
was the Purchaſer had died without Iſſue, the Heir 
of the Part of the Father, whether of the Make 


or Female Line, ſhould have been preferred befor: 


the Heirs of the Part of the Mother; fo the Son, 
who ftands now in the Place of the Father, and 
inherits to him primarily in his Father's Line, dy. 
ing without Iſſue, the ſame Devolution and Here. 
ditary Succeſſion ſhould have been as if his Father 
had immediately died without Iſſue, which ſhould 
have been to his Grandmother's Brother, as Heir 
of the Part of the Father, tho' by the Female 
Line, and not to his Mother's Brother who wi 
only Heir of the Part of his Mother, and who i; 
not to take till the Father's Line both Male and 
Female be ſpent. 


6. Rule in the Aſcending Line. 

If the Son purchaſes Lands, and dies without I.. 
ſue, and it deſcends to any Heir of the Part of the 
Father, and then if the Line of the Father (ater 
Entry and Poſſeſſion) fail, it ſhall never return to 
the Line of the Mother; tho' in the firſt Inſtance 
or firſt Deſcent from the Son, it might have de. 
ſcended to the Heir of the Part of the Mother. 


Reaſon. 

For now by this Deſcent and Seifin it is lodged 
in the Father's Line, to whom the Heir of the Part 
of the Mother can never derive a Title as Her, 
but it hall rather eſcheat. 


ObJervatiin 


Deſcent. 


Ob ſer vation. 

| But if the Heir of the Part of the Father had 
| not entered, then the Line had failed, it might have 
deſcended to the Heir of the Part of the Mother, 
as Heir to the Son, to whom immediately, for 
want of Heirs of the Part of the Father, it might 


| f have deſcended. | 


7. Rule in the Aſcending Line. 

| And (for the ſame Reaſon) if it had once de- 
ſcended to the Heir of the Part of the Father of 
E the Grandfather's Line, and the Heir had entered, 
it ſhould never deſcend to the Heir of the Part of 

tte Father of the Grandmother's Line. | 


$ Reaſon. | 
| The Line of the Grandmother was not of the 
| Blood or Conſanguinity of the Line of the Grand- 
| father's Side. 


8. Rule in the Aſcending Line. 
If for Default of Heirs of the Purchaſer of the 
part of the Father, the Lands deſcend to the Line 
of the Mother, the Heirs of the Mother of the 
Part of her Father's Side, ſhall be preferred in the 
| Succeſhon before her Heirs of the Part of her Mo- 
| ther's Side; becauſe they are the more worthy. 


(B) Deſcents by Cuſtom. 


Eſcents of Fee-Simple by Cuſtom are of ſe- 
veral Kinds; ſometimes to all the Sons; or 

to all the Brothers where one Brother dieth with- 
out Iſſue, as in Gavel kind; all the Lands in 
England were in the Nature of Gavel-kind before 
tie Norman Conqueſt, and deſcended to all the Iſ- 
ive equally ; but as the Normans did not conquer 


Kent, this Cuſtom or Tenure is ſtill preſerved in 
K 5 ſome 


Huſb and. 


Executor. 


omen. 


Heir, 


Detinue. 


ſome Places there. Sometimes Lands deſcend 0 
the youngeſt Son, as in Borough-Enzlifh, and ſome. 
times to the eldeſt Daughter, or the youngeſt, Ge. 


(C) Deſcents by Statute. 


N Fee-Tail according to the Statute of Vi. 
minſter 2. or 13 Eqw. 1. c. 1. directed by the 
Manner of the Settlement or Limitation. 


Detinue. 
(A) po ſhall have it. 


OO Ds taken out of the Poſſeſſion of the 

Wife a Feme Sole which marnes and dies, 
the Huſband ſhall not have Detinue unleſs his 
Wife make him Executor, 38 Hen. 6. 26. pl. 39. 
for the Huſband gained no Property by the Mar 
riage, becauſe the Wife was out of Poſſeſſion at 
the Time. 

Executor ſhall have Detinue for the Goods of 
the Teſtator. 

A Woman ſhall have it after Divorce for ths 
Goods given in Marriage with her, Nat. Br. 139. 
M. 16 Hen. 8. 7.7.1. 28 Hen. 8. Dyer iz. 
pl. 61. for the Divorce deveſts the Property out 
of the Huſband, which he only had by virtue of 
the Marriage. 

A Woman ſhall have it for a rationabili part? 
Bonorum where the Cuſtom gives ſuch Part, Nat. 


Br. 122. J. for ſuch Cuſtom doth veſt a Properly | 


in her. 


Cuſtom that the Heir ſhall have the principal 
Goods of his Anceſtor, he ſhall have Detinue tor 
them, 30 Edw. 3. 2. pl. 9. 39 Edw. 3. 6. f.. 
24. againſt the Executor. | . 

| 10 
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And ſo the Heir of a Copy holder ſhall have 
Detinue for the Copy before his Admittance, 4 Rep, 

22. 6. 3. for he is intitled from his Anceſtor. = 

A. leaſes a Houſe with Implements to B. for Leffer. 
Years, 4. ſhall have Detinue for the Implements 
at the End of the 'Term, although they are waſted, 

20 Hen. 6. 16. pl. 2, for by the Leaſe the Pro- 
perty was not altered. | 

The Plaintiff in a Replegiare ſhall not have De- Proprietor; 
tinue for Cattle taken in Withernam, 6 Hen. 7. 

8. b. 2 Hen. 4. 9. Br. Debt 51. for by the 
E Withernam he is deveſted of his Property, becauſe 
he that brings a Detinue, ought to have Property, 
| 6 Hen. 7. 9. Nat. Br. 138. 2 Hen. 4. 9. Which 
here he hath not. | | 
| If a Horſe be ſtole and fold in a Market-Overt, 
and be not tolled according to the Statute, 2 & 3 
Mar. c. 7. the Owner ſhall have Detinue by the 
fame Statute, for by ſuch Sale the Property is not 
altered, altho' tolled, therefore the Owner ſhall 
have Detinue. Stat. 34 Hen. 8. cap. 26. 

The King ſhall have Detinue for Cattle of an se. 
outlawed Perſon, 4 Hen. 7. 17. pl. 3. Br. Out- 7 
awry 41, againſt him that detains them, for the 
Property is veſted in the King by the Outlawry 
before Seiſure. | . 

If a Thing be delivered to 4. to deliver to B. Ce. 
yet B. ſhall have Detinue, 18 Hen. 6. . a. for 
the Property is adjudged in B. becauſe it was de- 
livered to A. for his Benefit only. 

Huſband and Wife may join in Detinue for a Hagan 
Deed of Lands, 38 Hen. 6. 25. Lib. Intra. 209. and Wire, 
a. jet. 3. & fol. 217. a. fed. 2. viz. concerning 


Lands of the Wife. 5 
But this is when the Defendant comes not to 


the Deed by Bailment; for if the Huſband bail them 
he ſhall have it alone, ibid. 8 Edw. 4.15. 38 
Hen, 6. 25. a. for the Privity lies betwixt the 
Bailor and Bailee. Vid. tamen Lib. Intra. 217. 4. 


HA 
Z If 


Donor. 
K | 
3 Stranger. 
. 
1 


Detinue. 


If Bailment be before Coverture they ought to 
join, 21 Hen. 7. 29. for Conformity; but upon 
Bailment during the Coverture, the Huſband (ole 
ſhall have Detinue, 8 Ed. 4. 16. for that is ad- 
judged his Bailment only. 

'The Donor in Tail ſhall have Detinue for the 


Indenture after the Death of the Donee Without 


Iſſue, Nat. Br. 138. J. in reſpect of his Reverſion 
which depends upon the Deed. 

A Stranger ſhall not have Detinue for Deeds 
unleſs he makes Title to the Land ; but upon Re- 
queſt to deliver them, and a Refuſal, he ſhall have 

an Action upon the Caſe, 33 Hen. 6. 26. pl. 12. 
if the Deeds do concern him. 

If one have Deeds, and ſome concern Warranty, 
ſome not, and infeoff B. with Warranty, B. ſhal, 
not have Detinue for the Deeds which ſerve to 
deraign the Warranty per amount, 1 Rep. 2. 44 
Edw. 3. 11. 6. becauſe they do not wholly con- 
cern him. 

Neitker is it material for to maintain the Title, 
but they ſhall have them which concern the Po- 


ſeſſion only, ibid. viz. of the Land, and the Feoffor 


is to have the Deeds to maintain his Warranty, 

But if a Feoffment be made without Warranty, 
the Feoffee ſhall have Detinue for all, 1 Rep. 1. 
iz. all the Deeds that do any ways concern the 
Title, that he may be able to defend it. 


Unleſs it be per dedi, then it is expreſs War- 


ranty during the Life of the Feoffor, per Star. de 
bigamis, cap. 6. 1 Rep. 1. 
implies ſo much. 

But in all theſe Caſes, the Feoffee ſhall have 
Detinue for them againſt a Stranger that cannot 
intitle himſelf by the Feoffor, Nat. Br. 138. f. 
1 Xe. 2.4. 
cannot pretend any Colour. 

And if the Thing which lies in Grant, as 2 
Lordſhip, Rent, Advowfon, &c. be granted to 4. 


with Warranty, which grants it to B. with War— 
ranty, 


for the Word at 
4 deliy 


| caſo 
S 0418. 


7 Edu. 4. 26. becauſe a Stranger i Bailn 


A. 


| deliv; 
have 
for t] 
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| ranty, B. ſhall have Detinue for the antient Deed, 
| becauſe he cannot make a Title without the ancient 
| Deed. 1 Rep. 1--5- 2, | 
* SG in other Caſes, the Feoffee ſhall have De- 
| tinue for every Deed which concerns the making 
ol his Eſtate good. Nat. Br. 138. K. 
| Note; If A. bail Deeds of Land to B. to rebail og. 
| them to him and his Heirs, and afterwards enfeoff 
C. in Fee, yet C. ſhall not have Detinue againſt 
I for it is a Charge to A. per Cauſe of Bailment. 
18 Hen. 7. 48. pl. 3. 5 | 
II 4. grant a Thing that lies in Grant to B. For. 
with Warranty, B. ſhall have Detinue for the an- 
tient Deed, becauſe this makes his Title. 1 Rep. 
1.5. 
4 makes a Deed of Feoffment and delivers this 
upon Condition, if the Condition be not performed 
he ſhall have Detinue. 37 Hen. 6. 37. | 
| The Heir of the Diſſeiſee ſhall have Detinue for 
the Deeds, Naz. Br. 138. J. for he is in by De- 
| ſcent, and the Law will judge his Title good till 
it be evicted. 
The Heir in Tail ſhall have Detinue ageinſt es- Spe- 
tbe Diſcontinuance for the Deed of Entail, Nat. cia]. 
B,. 138. 5. 9 Edw. 4. 52. M. 15. for it be- 
longs to him to make out his Title by virtue of 
| the Intail. 
| And altho' there be a Warranty to the Feoffee 
by his Father, g Hen. 6. 15. pl. 5. 4 Hen. 7. 
| 10. //. 4, for the Heir in Tail comes in Paramount 
| the Father. 
One Joint-Tenant ſole delivers the Deed to re- Joint J- 
deſiver to him, he alone ſhall have Detinue by axe. 
| rcafon of this ſpecial Bailment, 13 Rich. 2. Bre. 


W 6:8. tho' the Deed doth belong unto both, for the 


| Lziiment is the Cauſe of the Action. 

| 4. enfeoffs B. and C. and the Heirs of B. and , 7. 
delivers all the Deeds to B. who dies, C. ſhall nant Sur. 
| fave Detinue for the Deed of Feoffment, but not .. 
bor the other Deeds, 34 Hen. 6. 1. a, I. Rep. 1. 

| | a. Nat. 
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Recuſant. 


Remain- 


der. 


Tertenant, 


Detinue. 

a. Nat. Br. 138. f. vix. which concern the In. 
heritance, but the Deed of Feoffment concerns the 
Eſtate for Life as well as the Inheritance. 

Recuſant ſhall not have an Action for any thing 
ſeiſed into the Hands of the King. Stat. 3 Fu, 
cal). 5. = 

2 Hen. 6. 1. A Tenant for Life dies, he inthe 
Remainder ſhall have Detinue for the Deed, y 
Hen. 6. 54. pl. 39. for now his Title is come in 
Poſſeſſion, and ſo the Deed that created it belong 
to him. 
I Tenant for Life die, he in the Remainder of 
a Copyhold ſhall have it. 4 Rep. 22. 6. 
Land is given to A. for the Life of B. the Re. 
mainder to C. in Fee, B. dies, C. ſhall have De. 
tinue againſt 4. without Requeſt, becauſe he had 
Intereſt in the Deed during the Life of B. zz 
Hen. 6. 30.6. 35 Hen. 6. 9. a. in reſped of li 
Remainder. . 

Tertenant ſhall have Detinue for the Deed, 
1 Rep. 2. a. which concerns the Land in hi: 


Poſſeſſion. 


Lord. 


Admini- 
firater, 


Avowwant. 


The Lord by Eſcheat ſhall have Detinue, 1 N% 
2. 2a. 10 Edw. 4. 14. 6. for the Deeds which 


concern the Land eſcheated. 


(B) Againſt whom it lies. 


: N Adminiſtrator ſold a Thing, the Executor 


proves the Will, he ſhall have Detinus 


_ againſt the Vendee of the Adminiſtrator, Con, 


275. for now the Adminiſtrator's Title and Pro- 
perty is deſtroyed, and the Sale accounted void 
irrepleviſable. 
Avowant returns irrepleviſable, the other ter- 
ders Amends, and upon Refuſal ſhall have Detinue, 
8 Rep. 147. a. for the Property is in him, 10 CAE. 


Dyer 280. Pl. 14. nowwithitanding the Diltre, ' 
| | dle 


with 


charg 
4 1 T 
; Detai 


it 


It 


6 ßarię 


] the N 


Leſ 


with 
| the Ly 
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cout o 


| Detinue. 207 
| the Diſtreſs did but put them in the Cuſtody of 
the Law, and altered not the Property. 
| Goods delivered to A. to keep, and they are Baily of 
| ftolen, yet Detinue lies againſt him, 4 Rep. 83. b. Gags, 
| for he ought to have kept them at his Peril, and 
| he ſhall have his Remedy againſt the Thief. 
| But if he take them to keep as he would his 
| own, and they are ſtolen, Detinue lies not, 4 Rep. 
| 83. for here he warrants not the ſafe keeping of 
| them, for he cannot warrant his own from ſteal- 


ing. 
i 655 delivered to B. to deliver to C. yet C. 
| ſhall have Detinue againſt B. 18 Hen. 6. q. a. 
| Nat. Br. 138. a. for the Delivery of them to be 
| delivered to B. veſts the Property of them in B. 
and not in CO. | . 
It lies not againſt Huſband and Wife, ſuppoſing Hag and 
| they detain, 38 Edw. 3. 1. pl. 1. 13 Rich. 2. and Wife. 
Breve 644. for the Wife cannot detain, for it is 
the Detainer of the Huſband. 
| But of Bailment to the Wife, dum /ola fuit, and 
if the Huſband did detain, 43 Edw. 3. 18. pl. 1. 
Lib. Intra. 2 19. d. ſect. 4. it lies. 
A Carrier loſes B. 's Goods, or they are ſtolen Orig 
| from him, yet Detinue lies againſt him, 4 Rep. : 
94. 4. 2 Hen. 7. 11. 6. for the Property was in 
| the Owner, and the Law chargeth the Carrier 
with them, 
It lies againſt an Executor, but he ſhall not be 
charged but for his Detainer, 39 Edw. 3. 5. pl. 
E 21, in his own Time, and not for the Teſtator's 
Detainer. 
It lies againſt an Executor upon a rationabili 
barie bonorum, 17 Ed. 3. 9. pl. 29. brought by 
the Wife of the Teſtator. 5 : 
| Leſſor ſhall have Detinue for Implements leaſed Ire. 
with the Houſe, at the End of the Term againſt 
tte Leſſee, altho' they are waſted, 20 Hen. 6. 16. 
2. for the Property of them was not deveſted 
out of the Leſſor by the Leaſe, 
: : Againſt 


1 
4:0 
BE 
A _ 
—_—_ 
; be * 
3 
= Fo 
4 


oy Trover of 
7 Goods. 
I Penaze. 
Sheriff. 
Feeffer, 
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Againſt him that finds Goods, if they be waſte, 
by wilful Negligence, otherwiſe if it be by caſul 1 7: 
Means. Dog. & Stud. 129. 6. car 
If a- Horſe be ſtole and fold in the Market, bt 
not according to the Statute, the Owner ſhall have MW 9. 
Detinue, Stat. 3 Mar. c. 7. for the Sale is void WF 
and ſo the Property is not altered. 2 
Adminiſtrator ſold a Thing, the Executor proves WW 9. 
the Will, he ſhall have Detinue againſt the Ven-. 
dee of the Adminiſtrator. Com. 275. Te 
It lies againſt a Sheriff, where he returns upon WF Ze 
a Returno habendo, quod averia elongata ſunt. Sat.. 1 
Weſt. 2.c. 2. 9 Hen. 6. 42. WW 1;: 
If A. enfeoff B. with Warranty, B. ſhall have the 
a Detinue againſt A. for Deeds that comprehend WF ove 
Warranty, or are material for the Title. 1 Reh. 
becauſe the Warranty is for his Benefit. lies 
If 4. enfeoff B. without Warranty, B. ſhal ceiv 
have it againſt A. for all the Deeds concerning the they 
Land, the Feoffer needs not any Deeds to make 40. 
out the Warranty. Fs 
And if the Thing lies in Grant, then it lis lies? 
againſt the Feoffor for all. 1 Rep. 1. 1 4 
And ſo in any Caſe for a Deed that make: his to co 
Eſtate good. Naz. Br. 13 8. K. this, 


A Leaſe made to A. for the Life of B. Remainder WF tract 
over to C. B. dies, C. ſhall have Detinue againt Wn A. 
A. with Requeſt, becauſe C. had Intereſt in it be. WW viage 
fore, 33 Hen. 6.30.6. and he knows that oh the Hen. 
Death of B. his 3 is determined. \ 


Horſ 

will. 

(O) For what T, Ie it lies. f 2 

| | take 

Etinue ought to be of a Thing certain, N, Vere 

D Br. 138. a. becauſe the very Thing detain 2 U 
ed 1s to be recovered. EE 
Detinue lies for Money in a Bag, or Box, dt ay 

| Deti: 


Coffer, Nat. Br, 138. à. for that may be certain 
known, 


But 
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| But otherwiſe it lies not, Nat. Br. 138. 4. 22 
Hen. 8. Dyer 22. pl. 137. for then the Money 
cannot be known. 
It lies of rationabili parte bonorum, 17 Edw. 3. Rationa- 
9. pl. 29. by Cuſtom. | dili parte 
| Cuſtom that the Heir ſhall have the principal bonorum 
| Goods, Detinue lies for them, 30 Ed. 3. 2. pl. Heir. 
9. 39 Edw. 3. 6. pl. 24. & fol. g. pl. 15. 
Land leaſed with Implements at the End of the 
| Term, Detinue lies for them, altho' waſted, 20 

Hen. 6. 16. pl. 2. | 2 
| If Goods are loſt, Detinue lies not, Nat. Br. Goods 40%. 
138. 42. 18 Hen. 6.9. a. againſt the Bailee by 
| the Party to whom they ſhould have been bailed 
over. | 
4. bails Goods to B. which are ſtole, Detinue 

| lies againſt B. for them, 4 Rep. 84. but if he re- 
E ceive them to keep as he does his own Goods, and 

| they are ſtole, it lies not, 4 Rep. 83. 9 Eaw. 4. 

6.40. M230 
Carrier loſeth Goods, or is robbed, yet Detinue Carrier 
lies againſt him, 4 Rep. 84. 2 Hen. 7. 11.6. Hiſeth 
A. contracts for Corn to be delivered at a Day Goods. 
to come, he- ſhall have a Detinue at the Day for Corn. 
this, No. Lib. Intr. 169. b. ſect. 1. for by the Con- 
tract he had a Property in this Corn. 
After a Divorce it lies for Goods given in Mar- Divorce. 
nage, Nat. Br. 139. a. 26 Hen. 7. pl. 1. 28 

Hen. 8. Dyer 13. pl. 6 
It lies of a Horſe, Cow, &c. or more Cows or 
i he Nat. Br. 138. a. be the Number what it 
will. 
Ir lies for the Plaintiff in Replevin for Goods Replevin. 
| taken in Witbernam, becauſe he from whom they f 
| were fo taken had not the Property in them, 
2 Hen. 4. Br. Debt 5 1. 6 Hen. 7. 8. 6. 
Ihe Plaintiff in a Replegiare after Return irre- Tender e 
| plevitable upon Tender of Amends ſhall have Amendi in 
Vetinue for the Goods, 8 Rep. 147. a. for he _ Replewin. 
| 1 the 


Dittrels. 


the Property in them, 10 Elig. Dyer 8. 2 80. jj 
_ 14. notwithſtanding ſuch Writ. 
Corn and A. delivered B. Corn and Wine, Sc. and they 
1118 Wine. periſh, yet Detinue lies againſt them. Dog, & 
4 Stud. 129. a. | 
9 But if it be a Thing that is to. be re-delivered, 
as a Horſe, Sc. and if it be uſed in other manner 
than was agreed, and if it periſh in Default of the | 
Party to whom it was delivered, an Action liz, 
Doe. & Stud. 129. a. | 
But if it be uſed but in ſuch manner as it wi: 
agreed, and it periſh, but not by Default of the 
Party to whom it was delivered, Action lies no. 
Doe. & Stud. 129. a. 
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Qiüitreeſe 
(A) Who may diſtrain. 


Lord. ORD of a Manor may diſtrain Cattle, &. 
IL for Damage feaſant, when the Tenant puts in 
more Cattle in the Common than he onght to do, 
43 EAx. 3. 32. 46 Els. 3. 12. pl. 13. 
For Rent- Service, &c. 1 III. 142. 
For an Amerciament in his Leet. 6 Rep. 25. 4. 
20 N. N 66. | ; 
„ For a Relief, Sc. but not his Executors. 4 
"Fl For Forfeitures of Tnmates, or for ereQing Co. 
tages. Stat. 31 El. c. 7. 
Commoner. A Commoner may Diſtrain the Cattle of 1 
Stranger, Damage-feaſant. 9g Rep. 112. 15 Hin 
7.2. 33 Hen. 8. 15, 3 Lev. 104. Ne. Lib 
an. $74. 4. 4 4- 
Tenant,&, Tenant at Sufferance may diſtrain Damage 
feaſant. 4 Hen. 7. 3. | 
So may any. Perſon claiming a Rent, Ce. by 
Preſcription or by Grant. by 
61,47 
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| Cefluy que Uſe ſince the Stat. 27 Hen. 8. of Uſes Ceſtuy que 
may Diſtrain. - Uſe. 

FPxecutors of Tenants for Life may Diſtrain for Eæecutors. 
Rent in Arrear. Stat. 3 2 Hen. 8. Lut. 1230. 
| Baron may Diſtrain Sheep delivered to his Wife Baron & 
aum ſela to dung her Land, as Damage. feaſant after Feme. 

© Refuſal to take them away. 43 Elix. 3. 32. 


A. ſeiſed of 200 Acres of open Moor fold 50 to Tenants in 


. each ought to incloſe againſt the other, and if Common. 
the Cattle of one go into the Land of the other, 

they may be Diſtrained Damage feaſant, Dyer 372. 

for by the Sale the Lands are . 


(B) : For what Cauſe. 


Diſtreſs may be for a Fine or Amerciament Fines and 
I in a Court Leet. 8 Rep. 21, 41. 11 Rep. Amercia- 
K ments, 
An amerciament in a Court Baron, by Special 
Preſcription, 16 Hen. 7. 14. 9 Hen. 7. 22. as 

for not doing Suit there, Vid. 4 * 95: a. 

Ven. 105, 

E An Amerciament at the Sheriff's Torn, Ee. 

if there be a Special Preſcription to Amerce and 

Diſtrain. 33 Hen, 8. 30 1 Vent. 105. 2 Keb. 

701, 739, 745 | 

q Pro Certo Lute by Preſcription, otherwiſe not. Pro certo 
II Rep. 44. Letz. 

A Tax ſet by the Inhabitants of a Pariſh, Tax. 

| juſtices of Peace, &c. Dog. & Stud 74. 22 


liz. z. 10. 2 Lutw. 11 79. Sas. 206. Cro. 


: Car. 
| Suit at a Mill. 22 Hen. 6.14 f. Nat. Br. Suit, &c. 
122. 1. 

Rent Service and all manner of Services certain, Serwices. 
| Dit, & Stud. 74. 1 Inft. 96. As for Heriot- 

| dervice, 1 I. 161. 6. for which alſo one may 

ſeiſe at Election. Firz. Heriot 2. Cro. Elix. 32, 


F. 599. But for Heriot· Cuſtom one may only ſeiſe, 
| Fitz, 
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Rents. 


Reliefs, 
&C. 
Copybold- 


Fines. 


Nomine 
Peœnæ. 


Without 
Cauſe. 


Night, 


After the 


Term. 


tion, Fitz. Charge 1. or by Grant, but not for 
Rent Service made Seck by Grant. 1 12. 150, 


of Rent before the Recovery. 40 Elix. 3. 22. 


Diſtreſs. 


Fitz, Heriot 7. except there be a Cuſtom alſo 9 
Diſtrain, and a Seiſure muſt be only of the proper 
Beaſts of the Tenant, but a Diſtreſs may be of any 
Man's upon the Land, 1 Jones 303. Cro. Ca- 
260. Gro. Elix. 32, 590. 

Rent Service (/ze before } any Rent by Preſcriy. 


151. On Leaſe of Tithes rendering Rent, 0 
Diſtreſs to be of the Tithes, becauſe they are the 
Things. 11 Hen. 4. 40. 


Tenant in Dower can't Diſtrain for Arrearage; 


For Reliefs, Eſtrays, Pledges, &c. vid. (A) 

But not for a Fine on Alienation of a Copy. 
holder, due by Cuſtom, unleſs Cuſtomary to N. 
ſtrain ; contra if due by Tenure. 1 Fo. 132. ; 
Bulli. 323: Lal. 37, 95, 130. | 

No Diſtreſs for Nomine Pænæ, if Rent Charge 
is granted with it, and Clauſe of Diſtreſs, and the 
Year incurs, for it depends on the Rent. Vinch ). 


Where a Diſtreſs is taken without Cauſe, the | 


Owner may reſcue it before impounding, but nt 
after. Sa/k, 247. | 


(C) At what Time. 


Iſtreſs for Rent-Service, Charge, or Seck, 
D or other Duty {except Damage-feaſant) ft 
to be in the Night. g Rep. 66. 1 oft. 142. 
After the Term ended, no Diltreſs can be. 
14 Hen. 4:33 
But any Perſon having Rent due upon a? 
Leaſe for Liſe, for Years, or at Will, determined, 
may Diſtrain for the Arrears after the Determ! 
nation of the Leaſes, provided that ſuch Diſtreß 
be made within ſix Kalendar Months after the 
Determination of ſuch Leaſe, and during the Con- 


-  tinuance of the Landlord's Title, and the Poſt! 


1160 


becau 


9 He 
4 T 


N 


Reve 
his 1 
Lat. 


V. 


F. 


throt 


A 


rot;! 


Diſtrels. 213 
ſon of the Tenant, from whom the Arrear became 
| ave. Stat. 8 A. c. 14. 66 - 
| No Diftreſs to be during the Term, except the During ibe 
| Rent be made payuble before the Term ended. Term. 
| Do. & Stud. 74. | 
| The Huſband leaſes his Wife's Lands, the Wife 
| dies without Iſſue, the Huſband cannot Diſtrain, 
| becauſe the Reverſion goes to her Heir. Dyer 28. 
No Diſtreſs to be for Rent where there is no 
Reverſion; as where a Termor grants away all 
his Term to another, rendering Rent. 2 Lev. 80. 
Lat. 211. | | 
Vid. Stat. 11 G. 2. e. 19. Poſt. D. 


(D) In what Place. 


| OT on the King's Lands whilſt in his Poſ- King's 
l N ſeſſion. Sawi/ 125. 5 Rep. 92. Lands. 
> The King may Diſtrain in all the Lands of his His Je- 
E Tenants, tho' held by others, for Rents, Avow- rants. 
ties, Fee Farms, &'c. 1 Ro. Abr. 
Por an Amerciament in the Torn, the Sheriff County. 
may diſtrain throughout the County. 12 Hen. 4. 
24. 13 Hen. 4. 9. Fitz. Avowry, 194. 
dos one fined at the Leet, being one of the De- 
E rirers, to be diſtrained thro' all the Juriſdiction of 
the Leet, tho' he be of another Dezin. 11 Rep. 
565.4. 11 Een. 4. 89. 
bat where one has a Leet within his Manor, Manor. 
be can't Diſtrain out of his Manor. 4 E. 3. 26. 
but ke may within the Juriſdiction of the Court. 
His. Arcsbi], 194, 225 
Ihe Sheriff may Diſtrain the Goods of any Houſe. 
Man, at any Place within his County, in another 


s \ | 
1 Man's Houſe or Ground, as well as the Owners. 


| ; 1 Roll. Abr. 670. 


| For a Tax by Parliament a Diſtreſs may be Village. 

| (oughout all the Village. 11 Hen. 7. 18 E. 3.11. 

| A Heriot Service in any Place where found, tho Au Places. 
_ 2 Within the Fee. 6 E. z. 208. 80 


N 
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1:18 Orher | 
B, Lande, &c, Lands or Tenements, Diſtreſs to be upon the ſane WM = * 


Fin, &c. 


Levant 
and Cour 


chant. 


Houſe. 


Of carry- 
ing of 


Goods o 


prevent 


Diftreſs. 


to Diſtrain, if the Door be open. 38 Hen. 6. 2b. 


Diſtreſs. ö 
So if one Diſtrains Cattle, and puts dem n bn. 
Pound, and then takes 'em out, he may Diſtran, N fc! 
or take 'em again in any Place. 24 Hen. 6. 18, Fi 
Yet for Rent or any other Thing due for ay WW ly! 


Land, &c. charged therewith : But if he comes ts ing. 
Diſtrain, and the Owner ſeeing his Purpoſe drive fach 
away the Beaſts, or carries out the Goods in ki; Par 
View, he may purſue, and take it preſently en Em 
ſuch freſh Purſuit, tho' in another's Ground, the 
Houſe, or in the Highway, let who will be the On 
Owner of the Goods, 1 Ro. Aör. 671. 1 hf. 
164. 2 if. 132. 

The Goods or Beaſts of a Man coming into an 
Inn, are not to be diſtrained there. 3 E. z. Di 
fireſs 19. EE 

Cattle coming to London for Sale, were diftrain. 

ed ina Cloſe they were lodged in on the Road, fir 
the Rent of the Land, and the Diſtreſs adjudgel 
good, 2 Lut. 1165. 3 Lev. 260. wid. 3 Cre. 549, 
628. but afterwards decreed in Chancery, that the 
Owner ſhould be repaid the Valae of his Cattl, 
and all his Charges both in Law and Equity, 
Cattle put into Land charged with a Rent 
Charge, may be diftrained upon the Land, tho 
neither Levant nor Couchant there; contra, if tl) 
eſcape. . . 2 Leon; . 

The Lord may enter the Houſe of his Tera 


E matic 
E ther 
ouire 
Wand ( 
Ward u 
Eder th 
J pay 
Etels tc 


„. 
180 
133 Me 


But if he finds the Houle faſt with a Bar, & 
and break into it to Diſtrain, it is wrongful. Fiz 
Diftreſs 2 1. | 

If any Tenant, Leſſee for Life or Lives, Yea! 
at Will, Sufferance or otherwiſe, fraudulentiy d 
clandeſtinely convey away, or carry off or iron 
the Premiſſes his Goods or Chattels to prevent Pr 
ſtreſs, the Landlord or Leſſor, or Perſon by hin 
lawfully impowered, within 30 Days, next el. 
ſuing ſuch conveying or carrying off, may diſtrai 
them wherever found ; provided they be not jold 


714 


E Ofenc 
reges 
Nend 8. 
of the 
want 
Houſe 
EL1boy 
Weis th 
vided 
Way a 


Diſtreſs, 


| {no fide, and for a valuable Conſideration before 
| (ich Seiſure, to any Perſon not privy to ſuch 
nud. And if any Tenant or Leſſee fraudulent- 
h remove and convey away his Goods or Chattels 
as aforeſaid, and every Perſon wilfully and know- 
; ingly aiding or aſſiſting ſuch Tenant or Leſſee in 
E ch fraudulent conveying or carrying off of any 
part of the Goods or Chattels, or in concealing the 
ſame, ſhall forfeit to the Landlord or Leſſor, double 
© the Value of the Goods by him carried off or 
© concealed, to be recovered by Action of Debt. Pro- 
E vided that where the Goods and Chattels ſo car- 
ned off or concealed do not exceed the Value of 
b zo ] the Landlord, or his Bailiff, Servant, or A- 
gent, may exhibit a Complaint in Writing againſt 
the Offenders before two or more Juſtices of Peace 
of the fame County, &c. reſiding near the Place 
E whence removed, or where found, not being in- 
I tereſted in the Lands or Tenements whence remo- 
3 ved; who may ſummon the Parties concerned, ex- 
amine the Fact, and Witneſſes on Oath or Affir- 
mation; and in a ſummary Way determine whe- 
ther the Perſons be guilty of the Offence ; and in- 
W cuire in like Manner of the Value of the Goods 
ad Chattels by them ſo carried off or concealed ; 
and upon full Proof of the Offence, by Order un- 

der their Hands and Seals, adjudge the Offenders 
Eto pay double the Value of the Goods and Chat- 
tels to ſuch Landlord, or his Bailiff, & c. at ſuch 
doe as the ſaid Juſtices ſhall appoint: And if the 
WW Cicnders having Notice of ſuch Order, refuſe or 

Freglect ſo to do, by Warrant under their Hands 

gerd Seals to levy the ſame by Diſtreſs and Sale 

ef the Offender's Goods and Chattels ; and for 

want of Diſtreſs, commit the Offenders to the 

Houſe of Correction, there to be kept to hard 
Labour without Bail or Mainprize 6 Months, un- 
cis the Money ſo ordered be ſooner ſatisfied ; pro- 
priced that the Perſon ſo aggrieved by ſuch Order 
uy appeal to the Quarter-Seſſions, who mult give 
reaſonable 
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. = ö 
reaſonable Coſts to either Party, and whoſe Deter. ME wit! 
mination ſhall be final. Provided, That where the WW /*" 
Party appealing ſhall enter into a Recognizance Car. 
with one or two ſufficient Sureties in double he ed f 
Sum ordered to be paid, with Condition to apt I ber! 
at ſuch Seſſions, the Order of the ſaid two Juſtices 
ſhall not be executed in the mean Time. Ay Stra. 


where Goods or Chattels are fo carried off or con. WW Stacl 
cealed, put, placed, or kept in any Houſe, Ban, Rent 
Stable, Outhouſe, Yard, Cloſe, or Place locks 8 * 
up, faſtened, or otherwiſe ſecured, to prevent Di- Pen 
treſs; the Landlord or Leſſor, his Steward, &, W*"/ 

or other Perſon impowered to Diftrain (firſt calling 4 ſes d 
to his Aſſiſtance the Conſtable, Head borougl, Cas 
Borſholder, or other Peace Officer of the Hundred, cock, 
c. or Place where ſuſpected to be conceiled, after 
who are required to aſſiſt therein; and in Caſe of Lelſe 
a Dwelling Houſe, Oath being alſo firſt made be. toget 
fore a Juſtice of a reaſonable Ground to ſuſpet qilir 
that ſuch Goods or Chattels are therein) in the on D 
Day-time to break open and enter into ſuch Houſe, . 


Sc. and take and ſeiſe ſuch Goods and Chat, t. 
as if they had been put in any open Field or Plate. 
Stat. 11 G. 2. e. 19 


As to where Diſtreſs may be ſecured and {old 


vid. oft. 


(E) What Things may be Diſtrained, 
LL ſuch Things of which a Replevin lis 


| and which may be known again, and t. 
ſtored to the Owner intire, and are not Feræ J. 
turæ, 1 Ro. Abr. 667. as Money in a ſealed by, 
22 £.4.50. 1 Ro. Ar. 159. a Cart or Wag 
gon full of Corn or Grain, 1b. 2 Hen. 4. 15. ? 
Inst. 82. 1 Fo. 197. 2 Mod. 61. a Horſe lacet 
with Sheaves, Se. 22 E. 4. 50. 

A Horie with the Rider on him for Damage, 


feaſant may be diſtrained, and led to the Pound 
_ : Will 


Diſtrels. | 2 
with the Rider on his Back, but not for Rent. 1 
int. 36. 1 Sid. 440. Horles, Ic. drawing a 
Cart loaden, may be ſevered from it, and diſtrain- 
ed for Rent. Service. Sid. 42 2. 440. but otherwiſe 
ſor Rent. Cro. HJ. 7, 8. Mar. 91. 

| Sheaves or Cocks of Corn, or Corn looſe in the Corn, &c. 
gtraw, or Hay in any Barn, or upon any Hovel, 
stack or Rick, or otherwiſe, may be diſtrained for 
Rent. Stat. 2 N. & M. Stat. 1. c. 5.43. 

E Alſo any Cattle or Stock, feeding or depaſturing 
upon any Common Appendant or Appurtenant, or 
any Ways belonging to all or Part of the Premiſ- 
bes demiſed or holden ; and all Sorts of Corn and 
E Graſs, Hops, Roots, Fruits, Pulſe, or other Pro- 
duct, growing on any Part of the Eſtate. But if 
W {cr ſuch Diſtreſs of Corn, &c. the Tenant or 
Leſſee, his Executors, &c. pay or tender the Rent, 
together with the Coſts and Charges of making 
E Diſtreſs, and which has been occaſioned thereby, 
the Diſtreſs to ceaſe, and the Corn, &c. to be de- 
lirered to the Leſſee or Penant, his Executors, c. 
at. 11 G. 2. c. 19. | 


(F) bas Things may not. | 


UCH Things of which Replevin don't lie. General 
O Se before. | Rule. 
= files in a Pond. 1 Cro. 188. Nor Poultry. 
„%. 133. 

WC: of the Plough, if ſufficient Diftreſs be- 

| des. Dyer 1 Inſt, 47. 

An Anvil in a Smith's Shop. 14 Hen. 8. 25. 

4 Mill Stone that 1s ſevered for picking, Ic. 

bid. | 
= 2 or Inſtruments of a Man's Trade. 1 
47. 5 : 

= ->ooks of a Scholar. 77d. 

= Man's wearing Apparel. 2 Ir. 133. 


1 5 


Diſtreſs. 

A Garment or Cloth in a Taylor's or Weave! 
Shop. 22 Edw. 4. 40. 

Sacks of Corn or Meal in a Mill, or in a Mar. 
ket. 1 Inf. 29, 47. 

Corn growing, nor after it is ground. 18 E.;. 

but ſee before. 

A Horſe in a Smith's Shop, or in a Hoſtry or 
Inn. Ubi. 

Whilſt the Rider is on his Back, f. e. for Rent 
Fitz. Reſcous 14. C19. EI. 552. contra. for Da. 
mage fealant. 1 Yet. 36. 1 Sid. 440. 

Cattle put into B. and itraying into C. for De. 
fault of Incloſure. Dyer 365, 317. 39 E. 3. 3. 

Cattle delivered by the Sheriff to the Tenant 
in Dower (for Seiſin of Rent) for Arrears of Rent 
of the ſame Lands. 40 E. 3. 22. 

Any Thing that is in Cuilody of the Law, z 
Things Diſtrained, Damage feaſant, Goods taken 
in Execution, c. but by Stat. 8 A. c. 14. No 
Goods upon any Tenements leaſed ſhall be taken 
33. Execution unleſs the Party ſuing it out, fhal 
| efore the Removal of the Goods, pay to the 
Landlord, or his Bailiff, all the Rent if it be nat 
more than for one Year, and if more, then the 
Party paying one Year's Rent, may execute is 
judgment; and the Sheriff ſhall levy and pay to 
the Plaintiff, as well the Money paid for Rent, © | 
the Execution Money, | 

By Sta. de Diſiric. Scac. 51 Hen. 3. Now 
ſhall be Dilt-ained by the Beaſts that Gain, (. 
Manvre-his Land) nor by his Sheep, but until au. 
other Diſtreſs or Chattels ſufficient be found, ex- 
cept for Damage- feaſant. 


| (G) Iii what Caſts ſeveral Diſtreſſe may hu, 


WO Diſtreſſes can't be taken for one 3 
the ſame Rent, Cro. EI. 13. Med. 7 
cept there be not ſufficient at the Time of tel 
1 ta ng | 


ö Dittres. 


daking. Lat. 1536. But by Stat. 17 C. 2. c. 7. 
E where the Cattle, Sc. Diſtrained are not of the 
fall Value of the Arrears for which they are Di- 
gained, the Party, his Executors or Adminiſtra- 
bers, may from Time to Time Diſtrain again for 
me Reſidue of the Arrears, and by Stat. 19 C. 2. 
5. this extends to Wales, and the Counties Pa- 
W !:tine. And where the Diſtreſs dies in the Pound, 
the Diſtrainer may Diftrain again; aliter, where 
W it eſcapes, unleſs it appear that the Plaintiff was in 
v0 Default. Sa/k. 248. 


(H) Of exceſſive Diſtreſſes. 


= | be ſaid exceſſive, becauſe of the high Eſteem 

E thereof in Law. 27 J. pl. 51. 28 Af. pl. 50. 

3 E. 26. 4 Rep. 8.6. 2 Infl. 107. | 
1 Horles and a Cart for 2 5. Rent, not exceſſive 

E becauſe of the Intirety, they being fixed to the 
Cart. 8 Hen. 4-15. 20 F. % 
uh. 107. And fo of a Fold or Flock of Sheep, 
E where they are intire, and can't well be ſeparated. 
20 E. 4 3. But if 40 ſeveral Sheep are taken for 
24. or 16 Oxen for ꝙ 4. this is exceſſive, becauſe 

they are ſeveral. 41 E. 3. 26. 

If the Landlord Diſtrain a Horſe or an Ox for 
14, if no other Diſtreſs were on the Land, it is 
not exceſſive; but otherwiſe if Sheep, Swine, Sc. 
were there at the ſame Time, becauſe they were 
of leſs Value. 2 III. 167. | 
Perſons ta king exceſſive Diſtreſles to be grievouſly 
amerced, Sar. 5 2 Hen. 3. c. 4. but an Indictment 
or Information will not lie. Vid. 1 Med. 71, 288. 
1 Lev. 299. Ray. 205. 1 Vent. 104. 

If the Lord or another Diſtrain ſeveral Times 
for Rent or Services where none in Arrear, the 


N. B. 178. J. But if he Diſtrained for Homage 
N 1 5 or 


O Diſtreſs taken for Homage or F ealty to 


Tenant may have an Allize de /awvent Diſtreſs. F. 


219 


220 N | Diſtreſs, | 
or Fealty ſo often, that the Tenant could not manure 
his Land, the Tenant cannot have it. 4 * 8. b. 


(I) How a Diſtreſs 75 to be uſed, &c. 


1 Hings Diſtrained that have Life, ought to be 
Arrofe is to put in a Pound overt, that the Owner may 
be put ſeed them, for the keeping is at his Peril. 1 bl, 
47. 5. 2 Iiſt. 106. yet one may put them in a 
Pound covert or cloic ; but then the Diſtrainer 
muſt keep them at his Peri], without having any 
Satisfaction for his I rouble or Charge. Bid. 

Dead Goods, or ſuch as may take 3 
Wet or Weather, to be impounded in a Houſe 
other Pound covert, or cloſe ; the Diſtrainer is an- 
fwerable if he impound them in a Pound overt. 
Lid. 

By Stat. Marlb. & W:fminſ. 1. a Diſtreſs is not 
to be driven out of the County. 

And by Stat. 1 & 2 P. F M. c. 12. no Di- 
ſtreſs of Cattle to be driven out of the Hundred, 
Rape, Wapentake or Lath ; where taken, except 
to a Pound overt within the Shire, not above; 
Miles from the Place where taken: And no Good: 
diſtrained at one Time ſhall be impounded in & 
veral Places, whereby the Owner ſha!l be conſtrain- 
ed to ſue ſeveral Replevins, on Forfeiture of 5/7. to WF 
the Party grieved and treble Damages. And nd I þ 
: | Perſon ſhall take for Poundage above 4 4. on For: WF 
ds, feiture of 5 /. and the Money above the 4 9: | fw 
. Driving into a City or Vill, that is a Count) 

of itſelf, tho' within the ſame County, is a Di- 3 
ving out of the County. 3 Lev. 48. 2 Inft. 131, WF 
191. Goldſb. 100, 101. Cab 11, And if in- 
pounded in ſeveral Liberties, tis an Offence with- WW te 
in the Words ſeveral Places of the laſt Statute, vis. WF gi 
Ney 52. Dyer 177. b. but where three Perſons Di. 5: 
ſtrain a Flock of Sheep, and ſeverally impound WW m 


them in three ſeveral Pounds, they ſhall only 2 b 
et i 


Diſtreſs. 

ſeit one 5 J. and one treble Damages. Cro. EI. 
| 480. Mo. 453. Goldſb. 45. Ney 52. but uære as 
to Ney 62. And whether the Diſtreſs be of live 


| | Things or Dead, they can't be impounded in any 


pound, either overt or covert, above three Miles 
E from the Place of taking, and that within the 
= {me County. 1 nf. 47. 

= If one Diſtrains a Cow, he cannot Milk her; 
and if the periſh for not Milking, &c. the Di- 
W Kfrainer may Dittrain again. Cro. Fac. 147. Tetv. 
96. Ny 119. 1 Ro. Abr. 673, 879. Cre. El. 162. 


„ Car. 148. 2 Leon 174. 


A Man cannot work a Diſtreſs becauſe he has 


q no Property therein, nor Poſſeſſion in Jure, but 
only a bare Power by Act of Law to take it as a 
© Pledge or Security, &c. Owen 124. Dyer 280. 


do if one has a Diſtreſs on a Return irrepleviſa- 
ble, yet he cannot work it, Owen 124. But 
= Cattle taken upon a Mitbernam may be worked 
and uſed; as, if they be Cows they may Milk 


| : them, or if Oxen, or Horſes, reaſonably work 
them; becauſe they ate delivered in lieu of the 


Parties own Cattle, Oven 46. 1 Leon. 20. 3 Leon. 
2436; 230. 


c) Of Notice of Diprefs, and Sale thereof 


F a Lord takes a Diſtreſs for an Amerciament 
1 in a Leet, he may impound or ſell it at Plea- 
fre, 8 Rep. 41. 1 Ro. Rep. 76. Noy 17. 
| A Diltreſs taken in a Court- Leet may be fold, 
3 Hen. 7. 4. ſo may a Diſtreſs taken for a Fine for 
not repairing Highways, Sat. 18 El. c 10. 
Where a Statute ſays, That a Penalty ſhall be 
| levied by Diſtreſs, a Power to ſell is thereby alſo 
| given, without further Words, 2 7o. 25. 6 Med. 
| 33. but if the Officer ſells on Credit, when he 
might for ready Money, he is immediately charge- 
able to the Party for whom the Diſtreſs is taken, 


b Med, 83. 5 | 
* Diſtrefs 


221 


222 Diftrels. 
Diſtreſs taken off the Premiſſes within 30 Dy {MW 

after the Goods, &c. carried off, may be fold iu 
By ſuch Manner, as if Diſtrained upon the Premiſie, 
1 Stat. 11 G. 2. c. 19. 
. And any Perſon taking a Diſtreſs for any kind 
1 | of Rent may impound or otherwiſe ſecure the D. 
- ſtreſs of what kind ſoever it be, in ſuch Place - 
i on ſuch Part of the Premiſſes chargeable with the 
1 Rent, as ſhall be moſt fit and convenient for the 
= impounding and ſecuring it; and appraiſe, ſell, and 
_ diſpoſe of the ſame upon the Premiſſes, in like Man. 
#38 ner, as off the Premiſſes, by Stat. 2 W. & M. u 
| 4 G. 2. And any Perſons whatſoever may come is 
| and go to and from ſuch Part of the Premiſſes, in 


ms, wy BY ©. and 


, ow 


order to yiew, appraiſe, and buy, and alſo tocary | 

off or remove the ſame, on Account of rhe Pur. q 

chaſer thereof. And if Pound- Breach, or Reſcous x 

be made of the Goods and Chattels or Stock di : 

ſtrained for Rent, and ſo impounded or ſecured, the 8 

; ſame Remedy as by the ſaid Statute, bid, k 

+ . And by the ſaid Stat. 2 H”. & M. where Goods y 
{4 | ſhall be diſtrained for Rent due upon any Leaſe er c 
9 Contract, and the Tenant or Owner of the Good i 
1 ſhall not within five Days after ſuch Diſtreſs, ad | 
1 Notice thereof, (vid. Form in the fit Part) wih Wi b 
14 the Cauſe of ſuch Taking, left at the Manſion . 1 
4/4 Houſe, or moſt notorious Place of the Premiſles WF 1 
11 charged with the Rent, replevy the ſame; the be- 5 
1 ſon diſtraining may, with the Sheriff and Under WF +: 


Sheriff of the County, or with the Conſtable of WF . 
the Hundred, Pariſh or Place, where, Cc. cause 1 


the Diſtreſs to be appraiſed by two Sworn ip WF , 
Praiſers, whom ſuch Sheriff, Sc. ſhall ſwear t 

appraiſe them truly, ard after Appraiſement, may WF g 
ſel] the ſame towards Satis faction of the Rent ana WF ; 


Charges of the Diſtreſs and Appraiſement, lear- WF || 
ing the Overplus, if any, in the Hands of tle WWF | 
Sheriff, &c. for the Owner's Uſe. And for Rent 

| Sheaves or Cocks of Corn, &c. may be difiran- 


ed and ſecured where found till replevied, o- . 
Deſai 


| Diſtrels. 
1 Default thereof Appraiſement to be fold. And 


upon any Pound Breach, or Reſcous, the Perſon 
E aggrieved ſhall in a Special Action on the Caſe 
recover treble Damages and Colts againſt the Of- 
fenders, or againſt the Owner of the Goods if 
they come to his Uſe. Stat. 2 W. & M. St. 1. 


c. 5. 


(L) Actions relating to Diftreſſes. 


HERE Diſtreſs ſhall be made for Rent 
* Y juſtly due, and any Irregularity or un- 

E . lawful Act ſhall be afterwards done by the Party 

> diftraining, or his Agent; the Diſtreſs itſelf ſhall 
not be therefore deemed unlawful, nor the Party 
making it a Treſpaſſer ab initio; but the Party 
aggrieved may recover full Satisfaction for the 
Special Damage ſuſtained, in Action of Treſpaſs, 
or on the Caſe at the Plaintiff's Election. Where 
the Plaintiff recovers he ſhall be paid full Coſts of 
Suit, and have the like Remedies for the ſame as 
in other Caſes of Coits. Provided, That no Te- 
nant or Leſſee ſhall recover, if Tender of Amends 
be made by the Party diſtraining before ſuch Ac- 
tion brought. And in ſuch Actions relating to ſuch 
Diſtreſs, Sale or Diſpoſal, the Defendant may 
plead General Iſſue, and give the Special Matter 
nin Evidence; and if the Plaintiff be nonſuited, diſ- 
continue, or have Judgment againſt him, the De- 
| fendant ſhall recover double Coſts. Stat. 11 G. 2. 
c. 19. a 
If Diſtreſs or Sale be made where no Rent due, 
the Owner of the Goods may by Action of Treſ- 
paſs or upon the Caſe recover double the Value of 
the Goods diſtrained with Coſts, Stat. 2 V. & 
M. S. 1. c. 5. 


L 4 Eje timent, 
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Ejeckment. 


. 
Ttornies that de- 
liver any Decla- 

ration in Ejectment, are 
to ſue out a Latitat (or 
J. ſuppoſe if in Middleſex, 
4 Bill of Middleſex) a- 
gainſt the caſual Ejector, 
and file common Bail be. 
fore Judgment be ſigned 
againſt him. Reg. M. 33 
Con Se 

Where Defendant by 


Rule of Court confeſſes 


Leaſe, Entry and Ouſter, 
for ſo much of the Pre- 
miſles in the Declaration 


mentioned as are in the 


Poſſeſſion of the Defen- 
dant or his Under-Te- 
nants ; the Attorney for 
the Defendant muſt im- 
mediately deliver to the 
Plaintiff's. Attorney, a 


Note in Writing of the 


'Tenements ſo being in 
the Poſſeſſion of the ſaid 


Defendant or his Under- 


Tenants. Reg. T. 15 
Ge Be > 

A General Rule to 
anſwer to be given with 


the Clerk of the Rules 


in Ejectment, before Mo- 
tion againſt the caſual 
Ejector. Reg. T. 18 C. 2. 


C. B. 

N Deliveryof e. 
clarations in Ejed. 
ments in London and 
Middleſex, Notice mut 
be given to the Tenant 
in Poſſeſſion, that they 
appear by Attorney n 
Court the next Term 
(but in London or Mid. 
dleſex the fir/t Day of ttt 
| next Term) after the De- 
livery of the Declan. 
tion; and the Plaintiff o 
take nothing by Motion 
for Judgment againſt the 
Caſual Ejector, for De 
fault of having appear 
ed, unleſs Motion be 
made within a Week 
| next after the firſt Day 
of every Michaelmas and 
Eafter Term; and witl- 
in 4 Days next after tie 
firſt Day of every Hilary 
and Trinity Term. Re, 

„ 23: C. 4. Sed 2. 
Declaration in Ejed. 
ment not to be taken in 
or received by any Se 
condary, unleſs ſigned by 
a Serjeant at Law, and 
delivered by himſelf t 
one of the Secondariti 
in open Court. Ard the 
| Secondaries in the Mom 
Ws 


S 5 oa =D =&©S mo e 


Exroz. 


C. B. 

ing next after the End 
of every Term, and at 
N all other Times when 
+ required, to produce and ſhew to any Perſon who 


1 K. 


demands the ſame, the Alphabetical Paper of 


Ejectments moved and delivered into Court in each 
Term. Reg. M. 2 G. 2. | 
Where Half a Year's Rent ſhall be in Arrear, 
the Landlord, having a lawful Right to re enter 
for Non-payment, may ſerve a Declaration in 
Ejectment without a formal Demand or Re entry, 
or, in C:.ſe the ſame cannot be legally ſerved, affix 
ſuch Derlaration on the Door of the demiſed Meſ- 
ſuage, or ſome other notorious Place of the Lands, 


4 which ſhall be deemed a legal Service; and on 


Proof that Half a Year's Rent was due before the 
E faid Declaration was ſerved, and no ſufficient Di- 
ſtrefs on the Premiſſes, the Leſſor ſhall recover 
judgment and Execution as fully as in Caſe a for- 
mal Re entry had been made; and if the Leſſee 
ſhall ſuffer Judgment to be recoveted on ſuch Ejec!- 
ment, and Execution, without paying the Arrears 
and Col's, and without filing a Bill within fix 
Months after Execution, he ſhall be barred from all 
Relief in Law or Equity, other than by Writ of 
Error, and the Leſſor ſhall hold the demiſed Pre- 
miſſes diſcharged from ſuch Leaſe. Stat. 4 G. 2. 
„ 


Erxroꝛz. 


; . B. 5 . 
\ Rits of Error re- v Rits of Error to 
1 turnable before V be im mediately 
the ſuſtices of C. B. and | delivered to the Clerk of 
Barons de Scaccas are | the Errors, till then 
forthwith to be delivered | Execution is not obliged 
to the Clerk of the Er- | to ſtay, nor where Spe- 
rors;j L cial 


f 
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Etro, 


. 

rors; and no Execution 
to be ſtaid until ſuch 
Writ of Error be fo de- 
livered. Reg.E.36 C. 2. 
Plaintiff in Error, to 
put in Bail within 4 Days 
after the Delivery of the 
Writ to the Clerk of the 
Errors, or Defendantmay 
proceed to Execution. 
Reg. E. 36 C. 2. 

After putting in Spe- 
cial Bail, Notice therevt 
to be given immediately 
to the Defendant in Er- 
ror or his Attorney. Reg. 
M. 5 W. & M. 

And if the Defendant 
does not except againſt 
ſuch Bail within 20 Days 
after ſuch Notice, the 
Bail to be allowed. 16:0. 


Note; The Bail on a 


Writ of Error muſt | 


pay the Condem- 


nation; the render- 


ing the Principal 
will not ſave them. 
Coo. Fac. 402. 


If the Plaintiff in Er- 
ror, after Errors are aſ- 
ligned in the Exchequer 
Chamber, intends to ar- 


gue the ſame, he mult 


give ten Days Notice 
thereof to the Clerk of 
the Errors in the ſame 

Court 


Ge Þ: 


cial Bail is required, un. 


leſs the Plaintiff in Error 


within 4 Days after de. 
livering thereof puts in 
Bail according to Law, 
and obtains a Fu per dla 
thereupon. Reg. M. 20 
E 

Before Writ of Error 
allowed, the Defendant 
in the original Action 
muſt put in Bail, not 
only to, appear and an- 
{wer in the new Action 
to be commenced by the 
Plaintiff for the Cauſe 
mentioned in the firſt Ac. 
tion, but alſo to ſatisfy 
the Condemnation, if tie 
Plaintiff begins his Suit 
before the End of two 
Terms next after allow- 
ing the Writ of Error. 
—. 1. - 

W here Bail is filed on 
a Writ of Error, it mult 
be perfected in 4 Days 
after Exception, or the 
Clerk of the Errors muſt 


Nen Prof. the Writ. Reg. 


M.6G. 2. 

And after the Writ is 
duly allowed, and a 6&«- 
perſedeas thereupon ob- 
tained, no Execution to 
be made for not tran- 
ſcribing the Record in 
B. R. without a Certiti- 


cate in Writing from the 
Clerk 


Clcape. 


KR. 7] CF 

Court before they ſhall | Clerk of the Errors, that 
be argued by Council on | the Plaintiff in Error 
either Side ; and the At- | made Default in tran- 
torney for the Plaintiff in | ſcribing the Record in 
Error, ſhall deliver four | B. R. according to the 
Copies of the Book to | Rule of Court firſt of 
the Juſtices of the Com- | Courle given. Reg. M. 
non Pleas, and the At- | 28-C, 2, | 

torney for the Defendant 
ſhall deliver four Copies 
to the Barons of the Ex- 
chegutr four Days before 
the Hearing of theCaule. | 


Reg. E. 33 Car. 2. 


Eſcape. 


HERE Defendant being in the Cuſtody 
7 of the Marſhal upon Meſne Proceſs, is 
taken and detained in Cuſtody of any Sheriff by 
a Judges Warrant, for an Eſcape from the Cu- 
ſtody of the ſaid Marſhal, the Plaintiff maſt de- 
clare againſt the Defendant in the Cuſtody of ſuch- 
Sheriff, before the End of the ſecond 'T'erm after 
being ſo taken and detained, otherwiſe a Super /e- 
deas may be made for the Defendant, Reg. 7. 6 
A. B. R. - 
If the Priſoner eſcapes before he has been two 
Days in the Cuſtody of the Marſhal upon a Ca. 
Sa. and the Ca. Sa. is not returned, the Bail are 
not liable; but otherwiſe if the Ca. Sa. is returned. 
334 B. Re | | 


Eſtates 


TY 
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Mat. 


Eſtates ot Inheritance. 
(A) Fee Simple. 
iſt, Is Nature and Extent. 


N Eſtate in Fee Simple, (i. e. a lawſul or 

pure Inheritance) is where a Man hath 
Lands or Tenements to hold to him and his Heirs 
or ever. 3 200. 4 

None can have a greater Eſtate of Inheritance 
than this; Eftates in Tail, and all other particular 
Eſtates are derived from it. 

A Fee-Simple, or rather Inheritance, is 44H 
or gualified. 

An Ab/elute Fee has no Bounds or Limits an- 
nexed to it, and 1s an Eſtate to a Man and his 
Heirs abſolutely for ever. 

A Pualifed Fee is ſuch as has ſome collateral 
Matter annexed to it, whereby it is made by ſome 
Means determinable. 1, By Condition, as when 
ſuch Condition is not performed, but till then it 
is as it were abſolute. 2. By Limitation, as when 
a Grant is made to J. and his Heirs, Tenants of 


the Manor of D. who have an Abſolute Eſtate only 
ſo long as they continue Tenants of that Manor. 


Wood, N. 2. . 1. 


2dly, The Quality incident thereto. 
N its very Nature it is tranſmiſſible. 
I. To the Succeffir in Bodies Corporate by 2 


Right of Succeſſion, and the Rule of the Succeſ- 
fion is directed by the Nature of the Corporation. 


H. 


Eſtates. 229 | # 


II. To the Heir, in the Caſe of Perſons natural, 
by Deſcent or Hereditary Succeſſion, which is either 
by the Common Law or by Custom. Vid. Tit. 


Deſcents. | 
j III. To any other Perſon, 1}, By Alienation or 
transferring the Property, by Deed or Conveyance. 


| Incorporate Perſons, Ideots, Madmen, Deaf, Dumb Who may 
and Blind, Minors may purchaſe an Eſtate, and ſo Purchaſe. 


4 may all other reaſonable Creatures. But ſome 


| have only a Capacity 7o purchaſe and not to hold, 
| as Aliens, Felons after Felony committed and 
| afterwards attainted, Corporations purchaſing in 
Mortmain without Licence, c. here the King 
E ſhall have the Lands by his Prerogative. And 
ſome 70 purchaſe, and either hold or not hold, at 
the Election of themſelves or others: As Infants 
or Minors, who may agree or diſagree when they 
come of Age; Lunatick or married Women, whoſe 
| Heirs or Huſbands may agree or diſagree to it; 
and a married Woman herſelf may wave the ſame 
© after her Huſband's Death, tho' the Husband agrees 
to it. So may her Heir, if ſhe did not agree to 


: it after the Husband's Death. And ſome can nei- 


lber purchaſe nor hold, as Pariſhioners or Inhabi- 

tants, or Churchwardens, Commoners, and Papiſts. 

Great Care ought to be taken in the Purchaſe of Canon, 
an Eſtate in Fee-Simple, left it ſhould be incum- 

| bred with Judgments, Statutes Merchant or of the 

| dtaple, Recognizances, Mortgages, Wills, Feoff- 

ments, Fines, Bargains and Sales, Amerciaments, 
Dowers, Jointures, Sc. And every Man may e may 
convey his Eſtaze, except Men attainted of Treaſon, convey, 

E Felony, Pr munire, Aliens born, Ideots and Luna- 

tick, married Women, Infants, and Men under 

| Dureſs (4). Or, 2dly, By Will, all Perſons except L may 
married Women, Infants, Ideots, or Non compos deviſe, 
nentis, having a ſole Eſtate in Fee Simple, or in 


1 


— —ä— 


(a) Mood, B. 2. c. 3. 
Copar- 
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What. 
To whom. 


Cautions. 


Eſtates. 
Coparcenary, or in Common, in Fee Simple, mj 
deviſe the ſame to any Perſon or Perſons (excey 
Bodies corporate.) (a) Alſo Reverſions in Pes. 
Simple, Eſtates for one's own, or another's Life, 
or for Years are deviſeable by Will (5). Toth; 
that intend to deviſe Lands by Will, theſe Caution 
may be neceſſary, 1. To make it by good Adyig, 
when in perfect Health. 2. If it concerns TInhe. 
ritance, to make it indented, and to leave one Par 
with a Friend, left it be ſuppreſſed after the Deal 


of the Deviſor. 3. To be atteſted by three Wit 


neſſes. 4. To be Written in one Hand and on or; 
Piece of Parchment or Paper, if poſſible. 5. The 
Deviſor's Hand and Seal to be ſet to it. 6. If; 
be in ſeveral Parts, the Deviſor's Hand and Sea, 


and the Names of the Witneſſes to be ſubſcribed u 


Fee-Tail 


Tubat. 


Kinds. 
General, 


each Part. 7. If there be any Interlineation dr 
Raſure in it, to make a Memorandum of it. 8. To 
make a Revocation of a Will, make it in Writirg 
by good Advice (c). 


(B) Fee-Tail. 
1ſt, Its Nature and Extent. 


N Eſtate in Fee-Tail is an Inheritance 1. 
ſtrained to the Heirs of the Body or Bodies 
of ſome particular Perſon or Perſons begotten or t0 
be begotten. 5 

Fee- Tail is either General or Special. 

1. General, where an Eſtate is given to a Man 
and the Heirs of his Body; the Heirs Male of hi 
Body, or the Heirs Female of his Body ; the like 
where given to a Woman and the Heirs of be: 
Body. It is called Tail General, becauſe if tit 
Man hath Iſſue by ſeveral Wives, every one d 


theſe | 


— 


(a) Stat. on Mew. 8. c. 1. and 34 Hen. 8. c.) 
(#) Mood, B. Zi Co 3 (c) 3 Rep. 36. 


. 


| theſe Iſſues by poſſibility may inherit, becauſe they 
| ore Iſſues of his Body, and it is the ſame if the 
| Wife have divers Huſbands. 1 ff. 19. 6. 20. a. 


2, Special, where it is given to a Man and his Special. 


Wife, and the Heirs of their two Bodies begotten. 
| It is called Special Tail, becauſe if the Wife dies, 
and he marries and hath Iſſue, ſuch Iſſue cannot 
inherit; the like of the Iſſue of the ſecond Huſband, 
I Inf. 20.6. 21. a. | | | 


2d, The Qualities incident to ſuch an 
_._ - Eftate. 


1. The hereditary Tranſmiſſion, which is di- Dy/cene, 


E refed by the Rules of Deſcent. See Tit. Deſcenti. 
all Lands of Inheritance, and all Inheritances 
| favouring of Realty, may be intailed, as all Ad- 
rantages and Profits whatſoever granted out of 
| Lands, or which concerned Lands or certain Places. 
Therefore Rents, Eſtovers, Commons, & c. Utes, 
Offices, Dignities, which concern certain Lands or 
Places may be intailed. 


2. The Alienation of it, the Tenant in Tail „nn 


cannot alien or charge it longer than for Life, but 
be may Bar it by Fine, if he that has a Right does 

| not claim within 5 Years after his Right accrues, 
or by common Recovery he may Bar the Eſtate- 
Tail, Remainders and Reverſions. 


Eſtates of Freehold only. 


(C) An Eftate in Tail after Poſſibility of 


Iſſue extinct. 


HIS Eſtate is where Lands and Tenements Definition, 
are given to a Man and his Wife in Special 


Tail, and one of them dies without Iſſue, the Sur- 


vivor 
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Who can 


hae it. 


Eſtates. 


vivor hath an Eſtate in Tail when there is no bg 
fibility of Iſſue. And if they have Iſſue, and the 
Iſſue die without Iſſue, ſo that there is not any 
Iſſue alive which may inherit by force of the Bi. 
tail, the Survivor of the Donees hath an Eſtate i 
Tail after Poſſibility of Iſſue extinct (a). 

None can have this Eſtate but one of the Done 
or a Donee in Special Tail; for a Donee in Ge. 


neral Tail may by Poſſibility have Iſſue (5). 


D ) An Eſtate by the Curteſy of England 


Definition. 


HIS Eſtate is where a Man marrieth ; 

Woman ſeiſed in Fee-Simple, or in Fee. 
Tail general, or ſeiſed as Heireſs in Special Tail 
and hath Iſſue by her, Male or Female born alive, 
evidenced by Motion, Crying, &c. which by a 
Poſſibility might inherit, altho' it lives or dies, ye 
if the Wife dies, the Husband ſhall hold the Land 


during his Life by the Curteſy of Fagland (c). 


Where it 


may be. 


One may be Tenant by the Curteſy of a Call]: 
for the Defence of the Realm, a common /an 
Number, &c. But not of a bare Right, Titk, 
Uſe, or of a Reverſion or Remainder Expettant 


upon an Eſtate of Freehold ; unleſs the particular 


Eſtate is determined during the Coverture; nor of 


a Seiſin in Law. Bat if a Wife dies before a Rent 


in Fee becomes due, or in the Caſe of an Advyoy- 


ſon before the Church becomes void, the Man ſhal 


be Tenant by the Curteſy, tho* the Wife had only” 


a Seiſin in Law; becauſe he could by no Indultry 
attain unto any other Seiſin. A Seiſin in Deed i 
required in other Caſes (4). 
Four Things muſt concur (tho? not neceſſary 
at one Time) to make an Eſtate by the Cu teh, 
| c. 


| (a) 1 Jnfl. 27. 6. b 1b. 28. 6. 
(c) 16, 29. 4. 30. 6, (4) Wiad's Inſt. B. 2. . 


Fa 


— — — 


hi 
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vx. Marriage, Seiſin of the Wife, Iſſue, and 
; Death of the Wife (a). 


(E) An Eftate in Dower. 


N Eftate in Dower, is where a Man is Definition, 
H ſeiſed of Lands and Tenements in Fee- 

F Simple, Fee-Tail general, or as Heir in Special 

Tail, and marries a Wife and dies, and the Wife 

by the Common Law, after the Death of the 

| Husband, hath during her Life the third Part of 

E ſuch Lands and Tenements as were her Huſband's, 

at any Time during the Coverture ; whether ſhe 

| hath Iſſue by him or no, ſo that ihe be above g 

Fears of Age at his Death (6). 

| Three Things therefore are requiſite to intitle Things 76- 
to Dower, Marriage, Seifin, and Death of the guifite 79 
E Husband. There muſt be no Divorce à winculo intitle to 
Malrimonii (from the Bond of Marriage) but a Dower. 

© Separation 4 Menſa & thoro (from Bed and Board) 

only does not deftroy the Bond of Marriage (c). 


Tze Husband muſt be ſeiſed one way or other, at 


© ſome Time during the Coverture, for the Wife 
mall be endowed of a Seiſin in Law (c). 
There muſt be an Aſſignment of Dower at the 
Common Law, either by the Sheriff by the King's 
E Writ, or by the Heir or other 'Tenant of the Free- 

| hold, by Conſent amongſt themſelves (4). 


| Of Jointures which ſupply the Place of 
— Dower. 


Jointure is a competent Livelihood of Free- Fointure 
X hold Lands or Tenements, &c. for the what, 
Wife, to take effe@ preſently in Poſſeſſion or Profit 
„ after 


| ET Coke's Inf. 30. a. (6) Lit. 36. t Coke's 
1ſt. 30. 6. 4 Rep. 22. (c) 1 Coke's Inf. 31. a 


. 34.5. 35. 4. | 2 


234 __ Efffates. 


| after the Death of the Huſband, for the Life g 
that Wife at leaſt, if ſhe herſelf is not the Cay; 
of the Determination or Forfeiture of it; as where 
an Eſtate is ſettled durante viduitate (during her 

Widowhood) and ſhe marries, &c. (a). 
Where a This Definition of a Jointure is made with r. 
Fointure ſpect to the Statute of 27 Hen. 8. cap. 10. J, 
may be which enaQts that where an Eſtate made in Pol. 
waved, ſeſſion or Uſe to Huſband and Wife. and his Heir, 
and Dower or to the Heirs of their two Bodies, or one of thei 
chuſed. Bodies, or to them for their Lives, or for the 

Wife's Life, for her Jointure, ſhe ſhall not hae 
Dower. Howbeit, upon a lawful Eviction of thi 
Jointure ſhe ſhall be endowed according to ths 
Common Law. But ſuch Jointure being mace 
after Marriage, the Wife (after her Huſband 
Death) may refuſe it, and have her Dower, ual 
ſuch Jointure be made by Act of Parliament. 

This Statute does not extend to Copy holds (% 

A Jointure may be made either before or aft! 

Marriage; if before, the Wife cannot wave it and 
claim her Dower, but if after, ſhe may; but if: 
333 is made before Marriage, and after tis 

uſband and Wife alien them by Fine, ſhe ſhal 
not be endowed of any other Lands of her Hutband; 
| otherwiſe if it was made after Marriage (c). 

When to A Wife may enter into a Jointure after be! 
enter into a Huſband's Death, and has not Occaſion to bring 
Fointure. A real Action as in Caſe of Dower ; neither ib 
forfeited by the Treaſon of her Huſband as 11 

Dower (4). | 
What a And notwithſtanding Dower or Jointure, tit 
_ Wife is in- Wife ſhall have all her Chanels Real and Bond 
titled to be- again, unleſs the Huſband altered the Property |! 


fidesDower his Life time; alſo her Proportion of Chattels Ret | 


© or Fointure, al 


— OY 


2 —— 


(a) NV. Int. B. 2. 4 1. (6) Cole“ Copylolle, 
$54. (e) 1 Co. Inſt. 36. . (4) Ibid. 36 
& 47. + | 


£Q.Aaea 


l 
e 
e 
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and Perſonal upon an Adminiſtration and Diſtribu- 
; tion, if the Huſband dies Inteſtate, and likewiſe 
all convenient Apparel ſuitable to her Character 


by, x 
4 
. 
5 < 
. 
br 
v 
E 
KH 
8 
E 
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( F) An Eſtate for Life. 


T HIS is where a Man hath Lands and Tene- D2#n;1jon; 


nements for the Term of his own Life, or the 


Life of another; or for both his own and another 
| Man's Life (6). 


A Leſſee for Life may take reaſonable Eſtovers Eflovers. 


: upon the Land unleſs retained by Agreement (c). 


A Leaſe for 99 Years, &c. determinable upon 


; 2 Life or Lives, is not a Leaſe for Life or Lives, 
or a Freehold, but a Leaſe for Years, or a Chattel 
determinable upon Life or Lives (a). 


Eſtates lefs than Freehold. 
(G) An Eſtate for Tears. 


A N Eſtate for Years (or Tenancy for Years) Definition. 
is where a Man lets Lands or Tenements to 


another for a certain Term of Vears (e). 


A Tenant for Half a Year or Quarter of a Year 


| is ſaid to be a Tenant for Years (J). 


The Tenant (or his Executors or Adminiſtrators }/hen Te- 


‚ if he die) may enter immediately by Force of the ant may 


Leaſe, tho' the Leſſor dies (g). enter. 
This Eſtate is but a Chattel, therefore it goes to J aum 


| tle Executors or Adminiſtrators. it goes. 


—ͤ— — 


a) W. Inſt. B. 2. c. 5 b) (c) 1 Co. Inst. 
ZE | 25 W. Je. B. „ 


„%.. 6. Lu. 1 Co. 
. 51.4. 0) i Yo 


* ö * n 5 i 
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Definition. 


Definition, 


&c. 


Definition. 


Eſtates, 


(H) An Eftate at Will. 
A N Eſtate at Will (or Tenancy at Will) z 


where Lands and Tenements axe let wh ore 


Man to another, to have and to hold to bim at te 


Will of the Leſſor; which Leaſe impliech i it to be 
alſo at the Will of the Leſſee, for ever, eaſe x 
Will mult be at the Will of both Parties (a). 
By Force of this Leaſe the "Tenant is in Pol. 
ſeſſion, but he hath no certain or ſure Eſtate, tho 
a Chattel Real; lo that the Landlord may put 
him out when he pleaſes (5). 

Except by the Cuſtom of Landon, where a Te. 


| nant at Will under the yearly Rent of 40 J. hill 


have a Quarter's Warning (c). 


(I) An Eſtate at Sufferance. 


HIS Eſtate 15 when a Man comes on an 
Eftate, or enters by lawful Leaſe, and keep- 


eth his Poſſeſſion after his Leaſe is expired, and | 


fo holdeth over by wrong; as a Tenant for Tem 
of Years holding over his Term, &c, There is a 
great Difference between a Tenant at Will, and 


a Tenant at Sufferance, for the firſt is always by 


Right, the other by Wrong {4). 


(K) An Efate by Copy of Court-Rell 


HIS is an Eſtate in I and and Tenemen';, | 


which by an immemorial Cuſtom of a Mano! 

the Tenants within the ſaid Manor hold to them 
and their Heirs in Fee-Simple, Fee-Tail, 1 
| | erm 


(a) 1 Co Inſt. 5 5. a. 2) Bid. e) 2 Syd. 20: 
(d) 1 Co. Int. 57. 6. 


Eſtates, | 237 


| "IA of Life, or Years at the Will of the Lord 
according to the Cuſtom of the Manor (a). 


(L) Eſtates in Antient Demeſne. 


HES E are gan Lands e Antient Definition, 
Demeſnes of the Crown, and in the Poſſeſ- 
E fon of Edward the Confefſor and William the Con- 
eue vor. 
| The Lord in Antient Demeſne and his Te- Privileges 
| nants are exempted from Taxes by Parliament, incident 10 
except eſpecially named, from Toll and Paſlages this Elalt. 
ſor Goods bought and ſold i in Fairs and Markets, 
from Expences to Knights of the Shire; the Te- 
pants are not co be {ſued out of the Court of that 
Manor, and ſhall not be put upon Juries ont of 
Antient Demeſne, nor appear at any other Court, 
| becauſe by their Tenure they are intended to apply 
| themſelves to the Manurance and Husbandry of 
| the King's Demeſnes, and to reap the Corn, Ec, 
bor furniſhing his Houſhold with neceſſary Provi- 
W tons. And therefore for thoſe Lands they have 
| WE jt this Privilege, tho' the original Caule of it is 
- WE ceaſed, and their Services changed into Money. 
ba for buying and ſelling Wares, &c. that don't 
| WF ri upon the Manurance and Husbandry of thoſe 
: WF Lands, or for other Lands held by the Common 
| WF Liv, they have not this Privilege (6). 


lales which may be either Inheritances, 
Freeholds or leſs than Freebolds. 


(M) An E/ ate upon Condition, 


HIS is an Eſtate granted in Fee-Simple, 
| Fee Tail, for Life or Years, with a Qua- 
| ity annexed by him chat hath the Eſtate, Intereſt 


or 


a) V. Infle B. 2. k. 1. (% Thid, 
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Eſtates. 


or Right, to the ſame, whereby it may be either 
| defeated, enlarged or created, upon an incertain 
Event (a). 
This Eſtate is either upon Condition in Deed, o 
Condition in Law. 

1. A Condition in Deed is expreſſed by the 
Party in legal Terms, 

2. A Condition in Law is that which the I 
intendeth or implieth without expreſs Words i 
the Deed ; as the' Grant of an Office for Life, i; 
upon Condition implied that the Grantee ſhall © 
his Duty, or otherwiſe the Grantor or his Heir 
may ouſt him, and grant the Office to another (0 


N 
* 
09 


(N) An Eſtate by Statute Merchrnt, 


HIS is where a Man poſſeſſes Land which 

was levied by Virtue of a Statute Merchant; 
and is to be held to the Obligee, his Heirs or 4. 
ſigns, till the Debt on ſuch Statute is ſatisfied. 


Definition. 


(O) An Eſtate by Statute Staple, 
Definition. 1 S of the like Nature as by Statute Merchan 


(P) An Eſtate by Elegit, 


Defieition 1 8 where a Man poſſeſſes a Moiety of the Land 
: or Tenements of another delivered to him h 
the Sheriff by Virtue of an Execution called at 
E legit, to be holden till the Debt or Damage 
for which ſuch Execution was awarded 1 is paid o 
| ſatisfied, 


_ 2 & 1 Co. Inf. 201. a. 202. b. 
(2 1 Co. Inſt. 232. 5. 33. 0. i 
(Q) # 


— 


Eſtates. 


| (Q) An Eſtate in 13 deviſed to Exe- 


cu lor. 


O be ſold. | 

: When an Eſtate in Lands is deviſed to 
| Fxecutors to be ſold, the Deſcent is taken away 
E by the Deviſe, and the Eſtate is veſted in the Ex- 
E ccutors, and they may enter and take the Profits, 
and fell it according to the Deviſe, and the Sale 
E mutt be as. ſoon as poſſible after the Teſtator's 
Death, becauſe the mean Profits before the Sale is 
E rot Aſſets to pay Debts. But if deviſed that the 
Executor ſhall fell the Land, there it deſcends in - 
the mean Time to the Heir, and he may enter 
and take the Profits until the Sale is made, becauſe 
E the Executors have only a Power and no Profit, 
and may fell the Land at any Time (a). 
Where Land is devifed to two Executors to be 
E fold, and one dies, the Survivor may {ell the 

Land, becauſe the Truſt ſhall ſurvive in like Man- 
ner as the Eſtate; but where the Executors have 
only a Power to ſel}, they muſt all join, and if one 
dies, the Survivor can't ſell (5). And where de- 
viſed to be fold by Executors, and one or more 
| refuies, the Reſidue may fell (c). So may Execu- 
tors that have only a Power; but the Sale in nei- 
tber Caſe can be to him that refuſes (4). 


(R) An Eſtate in Coparcenary, 


S where two or more have equal Portion in the Definition, 
Inheritance of their Anceſtors. : 


ä 


— 


| (a) 1 Co. Inf. 3 36. a. (6) Ibid. 112.6. 113. 
4. (e) Stat. 21 Hen. 8. c. 4. (4) 1 Co. 
| bf. 113. 4. e 

| 1 Co- 
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ners, and but as one Heir, and have but one Free. 


Fee-Tail, of the Tenure of Gavel- kind, deſcend 


Eſtates. 


Coparceners are either by the Common Lay, Or 
by Cuſtom. 

1. By the Common Law, where one is ſeiſed of 
Lands or Tenements in Fee-Simple, or Fee. Tai, 
hath no Iſſue but Daughters, or dies without I. 
ſue, and leaves only Siſters, Aunts, or other Fe. 
males of Kin in equal Degree, and the Lands and 
Tenements deſcend to ſuch Daughters, &c. and 
they enter, then they are Parceners or Coparce- 


hold; yet one may ſell] her Part to the other; and 
if one dies, her Part ſhall deſcend to her Iſſue, be 


it Son or Daughter (a). 
2. By Cuflom, where Lands are in Fee-Simple, 


to all the Sons by Cuſtom. Here the Deicent i; 


to Men as it was to Women by the Common Lay, 


(6). 


T hey are compellable to make Partition, or they 


may make Partition by Conſent. 


How cre- 
ated. 


Definition. 


How it 
CALLED 


This Eſtate is always by Deſcent. 


(S) An Ellate in Fointenancy. 


S where one is ſeiſed of Lands or Tenements, 

and makes a Feofment to two or more, and 
their Heirs; or makes a Leaſe to them for Lite; 
or where two or more have a joint Eſtate in Po 
ſeſhon in a Chattel Real or Perſonal, or a ]oint- 
Eſtate in a Debt, Duty, Covenant, Contract, He. 
and the Part of him that dies does not go to his 
Executor, but to the Survivor, except the Stock 
and Debts of two Joint. Merchants, they go to the 
Executors of him that dies by the Law Merchant 
for the Encouragement of Trade (c). But Joint- 
Tenants uſually. covenant not to take by Survivor: 


ſhip. 
fa) V Inf. B. 2. C. 1. (8s) Lit. ms 


(c W. HM. +: 


98 8 Mis — 


* 88 1 > 3 


Eſtates. 8 EE 


A Joint-Tenant may give, or leaſe out, &ec. he Power of 


| may even make a Leaſe to his Companion. This Joint Je- 
E Eſtate is created by Purchaſe only (a). nants. 


Joint-Tenants are compellable to make Partition How crea- 


| {b), and one, or his Executors or Adminiſtrators, ed. 
may have an Action of Account againſt the other Partition. 
as Bafliff or Receiver, if he receives more than his 

> Share, or againſt his Executors or Adminiſtra- 


tors (/. 


(T) An Eftate in Common, 


S where two or more have Lands or Tene- Definition, 
ments in Fee-Simple, Fee-Tail, for Life or 


| Years (by ſeveral Titles and ſeveral Rights, and 
| none of them knoweth his own Part, but takes the 
| Profits in Common; as if there be two Joint-Te- 
| nants which claim by one and the fame Title, and 
> one ſells his Part, the Perſon to whom it is ſold 
and the other Joint- Tenants are Tenants in Com- 
mon becauſe they claim by ſeveral Titles: Alſo 
| thi: Filate may be of Chattels Real and Perſonal. 


This Eſtate may be by Deſcent, Purchaſe, or How crea- 


| i Preſcription, and does go by Survivorſhip. ted and 


Tenants in Common are compellable to make goes. 


f Partition, and one may have an Action againſt the 
ther as Bailiff, & c. (as above.) | 


(U) A Eſtate in Remainder, 


- J the Reſidue of an Eſtate in Land depending Definition. 


upon a particular Eſtate, and created together 


with the ſame. 


A particular Eſtate is that which is derived from 


| 2 general and greater Eſtate; as if a Man ſeiſed 


NM in 


6 


(a) Ibid. (6) Stat. 3 2 Hen. . fe} Stat. 


38 4 4. c. 16. 
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Chattels, 


Eſtates. 
in Fee letteth Lands or Tenements for a Term of 
Years, the Remainder over to another for Life, in 


Tail or in Fee; here is firſt a particular Eſtate for 
| Years, created out of a Fee, and afterwards the 


Reſidue diſpoſed of, which we call the Remainder; 
tho' the particular Eſtate, and all the Remainder, 
make but one Eſtate in Law (a). | 

No Remainder can be of a Chattel Perſonal, 3; 
to give my Study of Books to one for Life ot 


| Years, Remainder to another; but if I give the 


Uſe of them to one for Life, and then thoſe Books 
to another, it would have been good (5). 


(W) An Eſtate in Reverſion, 


S the Reſidue of an Fſtate left in the Grantor, 
after ſome particular Eſtate granted away ; al. 
ways continuing in him that granted the particular 
Eftate, or where the particular Eſtate is derived 
out of his Eſtate. As in a Gift in Tail, the Re- 


verſion of the Fee ſimple is in the Donor; ina | 
Leaſe for Life, or Years, the Reverſion is in the 


Leſſor. A Reverſion may commence after a Re. 
mainder, where one diſpoſeth of a leis Eſtate than 
that whereof he was ſeiſed at the Time of ſuch 
Diſpoſition (c). 


Incorporeal Eſtates. 
(J) 4 Dignity, 
I 8 a Title of Nobility. 


2 CS 


- fa) . 0 2 
(c) 1 Co. Infl. 22. b. 142. 6. 


(V) 45 
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Eſtates. 


(Y) An Advouyon, 


| FS a Right of Preſentation or Collation to a Mat. 
I Church. - 2 | | 
It may be granted by Deed or Teſtament, and How 
it is Aſſets in the Hands of Heirs or Executors. 
| Advowſons are either Appendant upon a Manor, Kindl. 
Lands or T'enements, and pals in a Grant of the 
| Manor as incident Ca). Or in Gref5, which is a 
© Right ſubſiſting by itſelf belonging to a Perſon, 
and not to a Manor, Lands, c. And they are, 
| 1, Pre/entative as where the Patron does preſent 
or offer his Clerk to the Biſhop of the Dioceſe. 2. 
Cullative, as where the Advowſon is lodged in the 
| Biſhop, when he is the original Patron, or when 
de gains a Right by Lapſe. 3. Or Dorative, as 
E when the Patron, by a ſingle Donation in Wri- 
| ting, pats the Clerk into Poſſeſſion without Preſen- 
ation, Inſtitution, or Induction, 


(Z) Tithes, 


12 the 10th Part of the Increaſe yearly jy; .;- 


ariſing from the Profics of Lards, Stocks 


| upon Lands, and the Induſtry of the Pariſhioners 
| payable for the Maintenance of a Pariſh Prieſt by 
every one that hath Things titheable, if he can- 
not ſhew a ſpecial Exemption (6). | 

| They are of three Kinds, w_ 
| 1. Predial are ſuch as immediately ariſe from 
| the Land, either by Manurarce or of its own Na- 
dure, as Grain of all Sorts, Hay, Wood, Fruits, 
| Herbs, Sc. Theſe are due without ded ufling the 
| Colts, and are payable when they ariſe (c). 


(a) 1 Co. Last. 307. a. (6) V. Infi. b. 2. c 


| 2. (c) Sia. 
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Eſtates. 


2. Perſonal are ſuch as ariſe only from the Ia. 
bour and Induſtry of Man (other than common 
Day. Labourers) being the Tenth of his clear Gains 
in his Trade or Profeſſion after Charges deducted, 


. Theſe are paid when they are due by. Cuſton 


only; but ſcarce paid any where in England, un. 
leſs for Mills, or Fiſh caught at Sea ; and then 
payable where the Party hears Divine Service, and 
receives the Sacraments (@). 

3. Mixt are thoſe that ariſe not from the Ground, 
but from Cattle and other Things that receive their 
Nouriſhment immediately from the Ground, 2 
Colts, Calves, Pigs, Wool, Lambs, Milk and 


Cheeſe from Cows, Chickens. or Eggs, Oc. aud 


are payable when they ariſe (5). 

If a Pariſhioner ſows his Lands, and before R 
verance the Parſon dies, the Succeſſor ſhall have 
the Tithes ; but if the Corn, c. is cut down, 
the Executor of the Parſon ſhall have them, tho' tle 


Corn, &c. was not actually tithed. (c). 


(AA) Tenures and Services. 


Tenure is the Manner whereby Lands and 
Tenements are holden of a Lord; and the 
Service that the Tenant owes to the Lord. Yau 
ä 

All Tenures of any W Manors, Land; 
Tenements or Hereditaments, held either of tir 
King or any other Perſon, are turned into Fre 
and Common Socage. But Rents certain, Her: 
ots, or Suit of Court, &c, are not taken ava. 
Stat. 12 C. 2. c. 24. 
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(BB) An Annuity, 


N Annuity is a yearly Payment of a certain hat. 


1 Sum of Money granted to another in Fee- 
Simple, Fee-Tail, for Life or Years, charging the 
| Perſon of the Grantor only (a). 

No Freehold is charged therewith, which ſhews - 
E that a Rent- Charge is preferable to an Annuity. 


(CC) A Common. 


I a Profit that a Man hath in the Land of 
1 another, and is of different Kinds. 


Common (becauſe it is common to many) is Ya: 


I. Common of Paſture, is a Right of putting Kind: 


1 Beaſts to a in another Man's Soil, and is of 
four Kinds, . Lppendant, which is a Right be- 
E Jonging only " one's Arable Land, of putting Beaſts 


E Commonable into another's Ground to feed there. 


© Commonable Beaſts are thoſe which are employed 
© for the Maintenance of the Plough; as Horſe or 
Ox, and for Kine and Sheep to Compolt the Land. 
2. Appurtenent, which is belonging to an Eſtate 
for all manner of Beaſts Commonable or not Com- 
E monable, as Hogs, Goats, Geeſe, Sc. and may 
de to a Houſe, Meadow or Paſture, as well as to 
| Arable Land. 3. By Reaſon of Vicinage (Neigh- 
| Gourbood) which is a Sort of common Appendant, 


aud is is where the Tenants of two Lords (which 
ase ſeiſed of two Towns lying next to one another) 


; have uſed Time out of Mind to have Common 
> promiſcuouſſy, and proportionably to their Extent 


of Common on both Sides for all Manner of Beaſts 


] commonable. 4. I Gro/5, which is a Liberty of 
Commoning conveyed alone without Land by Deed, 
N N * . 


N ——— — 


1 


. It. 5. 2.6 2 


Eſtates. 


or gained by Uſage, Time out of Mind. So that 
Common Appendant can't be in Groſs. | 

IT. Common of Piſcary, is a Liberty of F iſhing 

in another Man's Waters. 

TH. Common of Turbary, is a Liberty to dig Turf 
in another's Ground, or in the Lord's Walte, [t 
muſt be Appendant to a Houſe, not to Land; fyr 
Turfs are to be burnt in a Houſe (a). It may al. 
ſo be Appurtenant or in Groſs. | 
IV. Common of Eftowers, when reſtrained tg 
Woods, is a Right of taking Wood out of ano. 
ther's Wood for Houſe bote, Plough bote, and 
Hay- bote. Houſe bote is a Right of taking Tim. 
ber to build or repair the Houſe, or Wood to bun 
in the Houſe, which is alſo called Fire bote. Ploug/. 
bote is a Right to take Wood to repair Plongbs, 
Carts, Harrows, and for making Rakes, Forks, 
c. Hay bote or Heage-bote is a Right to take 


. f Wood to repair Hedges, Pales, Gates and Stiles. 
ö 747. S a Right of going over another Man's Ground, 
b and is of ſeveral Kinds. 


Kind,. 1. 4 private Way, is a private Paſſage from one 
Place to annther, as from a Houſe to a Church, to 

a private Houle, a Village, or to the Fields. Thus 

is to be repaired by the Village or Hamlet, or 
ſometimes. by a private Perſon ; and if ſtraitned, 

or if a Bridge which another ought to repair, al 

Action on the Caſe lies, but not an Indictment. 2. 
Common Highway, is that which leadeth from a 

Village into the Fields, the Freehoid and Profits 

HOY are in him that hath the Land next adjoining, and 
1 if it be ſtopped, there is no Remedy but by Pre- 
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| Highway, is that which leads from Town to Town, 
Village to Village, &c. and is a Way for all Tra- 


vellers (4. 
(EE) The Multure of a Mill, 


S the Toll that a Miller takes for grinding Var. 
; Corn. This Toll ought to be according to 
| the Standard, | 


(FF) A Corody, 


S an Allowance of Meat, Drink, Clothing, 777.2. 
Lodging, &c. for neceſſary Sultenance, which 

were aſſigned by the Founders of Religious Houſes, 

but they are turned into Penſions and Money at 

this Day. | 


| (GG) An Office, 


S a Function, by Virtue whereof a Man hath Dat. 

ſome Employment under the King, or under a 

common Perſon or Subject. | 
Offices are of Inheritance in Fee Simple, or Fee» How held. 

Tail, or for Life, Years, or at Will. 


(HH) 4 Franchiſe, 


S a Royal Privilege in the Hands of a Subject, Nat. 
J (6) either by Charter, Letters Patent, or Pre- 
ſcription (c); they may be veſted in Bodies Poli- 
tick or Corporations aggregate or ſole, or in many 
Perſons that are not Corporations (as Counties, 
burroughs, Towns) or in a ſingle Perſon (4). 


- — 


(a) IF. nfl. B. 2. c. 2. (6) Finch. 164. (e) V. 
42½l. B. 2. e. 2. (d) F. N. B. 230. 2 K. 421. 
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Kinds. 


Eſtates. 


The chief Kinds are, 'The Principality 
Wales, the Counties Palatine, Cinque Ports, Ports 
of the. Sea, Gaols and Coroners, Corporations, 
Manors and Lordſhips, and Leets. he Liberty 1 
vod Pleas is to have a Court of one's own, and t | 
hold it before one's Bailiff (a). 70 hawe Coonizan 


/ Pleas, is to have a Power to draw Cauſes out of 


the King's Courts, and is of Record (b). A Bail. 
wick of a Liberty is exempted from the Sheriff, over 
which the Lord of the Liberty appoints a Bailiff tg 
officiate in the Nature of an Under-Sherif, 7 
Return of Writs 1s an Anſwer to the Courts from 
whence they Iſſue, of what was done, &c. 4. 
reft is a Territory of woody Ground and fruitfy 
Paſtures, privileged for Beaſts of Venary, or of 
thoſe that are gotten by Hunting, ar for Fowls of 
Foreſt, Chaſe, and Warren, to reſt and abide there 
in Safety (c). A Chaſe is a privileged Place for the 
Receipt of Deer and the Beaſts of the Foreſt, ard 
of a middle Nature between a Foreſt and a Park. 
Every Foreſt is a Chaſe, but every Chaie is not 4 


Foreſt, It differs from a Park becauſe it is not 


incloſed. A Park is a great Quantity of Ground 
incloſed and privileged for wild Beaſts of Chaſe. 
4 Warren is a Liberty for Preſervation of Beaſts 
and Fowls of the Warren, Fairs and Maritt:; 
every Lord at the beginning of his Fair, muſt cry) 
and publiſh how long it ſhall be (2). Toll is al. 
ways paid by the Buyer, and not the Seller, unless 


there's a Cuſtom to the contrary (e). If exceſſive 


Toll is taken in a Market-Town by the Lord's 
Conſent, the Franchiſe ſhall be ſeiſed; if by other 
Officer, he ſhall pay double Damages, and {ufier 
40 Days Impriſonment (f). Every Owner of 2 
Fair or Market ſhall appoint a Toll-taker, _ 

00 


— 


(a) Finch 166. (3) Bid. (e) 1 Inft. 233: 


(4 Stat. — Edw, 3. 4. 1 To (e) 2 Inft. 221 


(/) Stat. 3 Ewu. 1. c. 31. 


Eſtates. 


Toll is to be taken, or a Book kee per where no 
Toll is paid, to ſit from 10 in the Morning till 
Sun ſet; Penalty 40 s. for every Default (a). And 
Horſes ſhall not be ſold or exchanged in any Fair 
or Market, unleſs the Toll-taker, Book-keeper, 
Sc. will take upon him Knowledge of the Perſon, 
Name, and Dwelling, that ſhall offer to ſell or 


exchange, or elſe the Seller to bring one credible 


Perſon to vouch for him ; an Entry muſt be made 
of the Seller, Voucher, and Price, in a Book to be 
kept for the Sale of Horſes, and muſt give to the 
Buyer a Note of the Content, for which he muſt 
pay 2 4, Offender to Forfeit 5 J. (5). There are 
other Sorts of Tolls, as Turn- Toll, for Beaſts driven 
to be fold at Market, and do return unſold ; To//- 
Travers, for every Beaſt driven over his Ground ; 
Through-Toll for Beaſts that go through a Town, or 
over a Ferry or Bridge. There is alſo Tronage, 
Portage, Priſage, Cranage, Wharfage, Anchorage, 
Stallage, Pickage, &c, Liberty of ſciſing the Goode 
and Chattels, (I.) Of Felons, which are forfeited by 
Conviction, and ſometimes without. (2.) Of Fu- 


[ gitives, or them that fly for Felony, (g.) Of tho/e 


put in the Exigent, in Order to Outlawry for 
Felony. A Decdand, is when any moveable Thing 
inanimate, or Beaſt animate doth cauſe the untime- 
ly Death of any Man by Miſchance, in any County 
in England, (but not upon the Sea or Salt Water) 
and that Thing, and every Thing moving with. 
it is forfeited, if he dies within a Year and a Day 
after ; as when a Cart. Wheel runs over and kills 
one, the Cart and Horſes are forfeited to the Lord, 
to be diſtributed amongſt the Poor. But if one un- 
der 14 Years old falls from a Cart, Horſe, & c. 
there is no Deodand. Things fixed to the Free- 
hold can't be Deodands, as the Wheel of a Mill, 
&c, If A. kills a Man with B. 's Sword, the Sword 

M 5 18 


(a) Stat. 2 & 3 Ph, & Ma. c. 7. (8) 31 


Tliz, c. 12. 
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is a Deodand. If one fall out of a Veſſel in freſh 
Water, the Veſſel is a Deodand (2). Treajure- 
Trove, is Treaſure (either Gold or Silver) found 


hid in the Earth (not lying upon the Earth, or hid 


in the Sea), and which for want of a true Owner 
belongs to the Lord of the Liberty, and to con. 
ceal it is Fine and Impriſonment (5). Waif, are 
Goods ſtolen, and waived upon Purſuit by the 
Thief in his Flight, and are forfeited to the Lord 
of the Manor, the Reaſon of it is a Puniſhment 
of the Owner, for not purſuing and bringing the 
Thief to be Attainted. If the Thief had them not 
in his Poſſefſion upon Purſuit, the Owner may ſeiſe 
them where he finds them (c). Efrays are Cattle 
that ſtray into another Man's Ground, and not on- 


ed by any Man. If they are proclaimed on two 


Market- Days, in two ſeveral Towns next adjoining, 
and the Owner doth not claim them within a Year 
and a Day, they belong to the Lord of the Liberty. 
And if a Lord (who claims under the King) keeps 
a Stray three Quarters of a Year, and within the 
Year it ſtrayeth again, and another Lord getteth 
it, the firſt Lord can't re take it, for until a Year 
and a Day are paſt, and Proclamation made as 


_ aforeſaid, he hath no Property; and therefore the 
Poſſeſſion of the ſecond Lord is good againſt him. 


If the Owner claims the Stray within the Year 
and a Day, he muſt pay for the Keeping. But in 
the mean Time the Lord cannot work it, tho' he 
may milk a ſtray Cow within the Year. If the 
Cattle were never proclaimed, the Owner may 
take them at any Time. No Fowl can be Strays 


but Swans. 'The Cattle of the King cannot be 


Strays (d). A Wreck, is applied to ſuch Goods as 
after Shipwreck are caſt upon the Land by the Sea, 
and left there within ſome County. None of thoſe 


* which are called Zet/am (from being caſt 


int 0 


— 


(a) Ne, B. z. e. 2. {ÞJ 3 N. 142. 


on 3 Rep. 109. 93 ooa, . 2. 


Eſtates. 
into the Sea while the Ship is in Danger, and af- 
ter periſh), or thoſe called Flagſam (from float- 
ing upon the Sea after Shipwreck), or thoſe called 
Lagan or Ligan (Goods funk in the Sea, but tied 
toa Buoy, 2 c. that they may be found again after 
the Shipwreck) are to be eſteemed Nee, ſo long 
as they remain upon the Sea. Mech, Fet/am, 
Flot/ſam, and Ligan, may be gained by Grant or 


Preſcription, as well as Treaſure Trove, Waifs, 


and Eſtrays. If there is no Grant or Preſcription, 
they belong to the King (a). Where a Man or 


other living Creature eſcapes alive out of a Ship, 


whereby the Owner of the Goods may be known, 
neither the Veſſel nor any Thing in it ſhall be ad- 
judged Wreck, but ſhall be reſtored to the Owner, 
if he claims within a Year and a Day after Sei- 
ſare ; but the King may claim at any Time, and 
if the Goods be not ſeiſed by the Lord of the 
Liberty, but taken away by Wrong-Doers, the 
Owner may have an Action, and if the Wrong- 
Doers are unknown, he may have a Commiſſion 


to inquire, Wc. (6). 
(II) 4 Privilege, 


251 


S a private Law allowed to a W Man or What. 


Corporation, to be exempted from the Rigour | 
of the Common Law. It is ſometimes uſed for a 
Place that hath a ſpecial Immunity. 

It is either Perſanal, as of a Member of Par- 
liament and Convocation, and their Servants, not 
to be arreſted, Sitting the Parliament or Convoca- 
tion, Sc. Or Real, as that which is granted to a 
Place, as to the Courts at Wetminſler, and the 
Univerſities, that their Members or Officers mutt 


be 


166 


(a) Ibid, (6) Mid. & Stat. 3 Ed. 1. c. 4. 
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Chattels 


Dat. 


Kinds. 


Property 
2. 


Kings, 


be ſued within their Precincts or Courts, and not 
in other Courts (a). 


(KK) Eſtates in Goods and Chattels Per- 
ſonal. 


YHattels are all Goods moveable or immoveable 
that are not, Freehold, and they are either, 
Real, which concern the Realty or Lands and 
Tenements, as Guardianſhips, Leaſes of Lands, 


Sc. for Years, or at Will, the Intereſt in an Ad- 


vowſon for one Turn, Intereſts by Statute- Mer- 
chant, Statute-Staple, and Elegit (of which /ee be- 
97 . 5 
7 4 Perſonal, as Gold, Silver, Plate, Jewe!s, 
Implements of Houſhold, all moveable Goods 
whatſoever, Cattle of all Sorts, Corn fown upon 
the Ground (becauſe it comes not without Indu- 
ſtry), Deeds, an Apprentice for Years, &c. 
The Ownerſhip of a Chattel Perſonal, is termed 
a Property (b). | 
Properties are Ab/o/ute or Qualißed. One may 
have an abſolute Property in Hens, Geeſe, Ducks, 
Peacocks, &c. but not in wild Beaſts, Fowls of the 


Air, Fiſhes of the Sea, or in Rivers, Partridges, 


Deer, Conies, Hares, &c. and therefore it is not 
Felony to ſteal them. And one may have an ab- 
ſolute Property in Things of a baſe Nature as Mal- 
tiffs, Hounds, Greyhounds, and Spaniels, and it is 
not Felony to ſteal them; tho' an Indictment may 
be preferred for a Treſpaſs, or an Action brought 
for Damages for taking them away, | 

A gualified Property and Poſſeſſory may be ob- 
tained by Induſtry, as by taking Creatures Feræ Na- 
turæ (i.e. naturally Wild) and making them Tame, 
and then we have only a Property in them ſo long 


as they remain 'Tame, and do not regain their 


natural 
(6) Finch 176. 


1 ca) Word, B. 2. c 2. 


Eſtates. 


natural Liberty, and have not a Cuſtom of Return- 
ing. Of theſe Felony may be committed. Or 
by Impotency and Place in Things wild by Nature; 
as of young Hawks that are in one's Ground, ar 
young Pigeons in the Neſt, and of theſe Felony 
may be committed, and the Owner of the Soil 
may have an Action of Treſpaſs, if they are taken 
when they cannot fly. Or by Privilege of a Park, 
Warren, Ce. of theſe Felony cannot be commit- 
ted, unleſs reduced to Tameneſs, and known ſo 
to be, by the Offender. Deer chaſed out of a 
Park, and followed by the Keeper with freſh Pur- 
ſuit, Fiſhes that are in Trunks, &c. remain in 
Poſſeſſion, and as ſuch are a Property. But if 


Deer get out of a Park and ſtray, or Conies out 


of a Warren, it is lawful for any one to take 
them (a). 

Property is either in Poz/fon or Aion. 1. In 
Poſſeſſion, either generally, when no other can have 
it from one, or with one, but by one's own AR 
or Default. Or Specially, when another has a 
concurring Intereſt with one, or where there is a 
Property alſo in another as well as the Owner; as 
by Bailment, . e. a Delivery of Goods in Poſ- 
ſeſhon, and is either to keep or employ ; by Goods 
pledged or pawned ; by Goods granted conditi- 
onally ; by Things diſtrained ; by Goods demiſed 


or leaſed out for a Term, &c. 2. In Aon, by 


an Intereſt to ſue at Law either for the Things 
themſelves, or Damages for them, as for Debts, 


Wrongs, &c. All theſe Things in Poeion or jz- 


Action one may have in his own Right, or in the 
Right of another, as Executor in Right of the 
Teſtator, &c. (6). 

See of Deodands, Treaſure trowe, Waiving, Stray- 
ing, Wreck. &c. Tit. Franehiſes, Ante. 


— — 


6a) Finch 176, 177. Wood, B. 2. c. 5. 
A Gift 


% bid. 


253 


* 


have them. 


254 Eſtates. = 
Of Gifts, A Gift may be both of Chattels Real or Pe: ſo- recei\ 


nal without Deed, except in ſome ſpecial Caſes (a), in E: 
But if there is a general Gift of all one's Goods ment 
without Exception of Apparel, or other neceſſary WM and 


Things, tho' by Deed, it may reaſonably be ſul. MW Cont 
pected to be fraudulent to deceive Creditors, &c. And 


4 And a Gift of all one's Goods to one to whom WM ment 
4 there may be a true Debt owing, Cc. is void after, 
4 againſt other Creditor:, Sc. though good againſt figne! 
4 cb the Giver, his Executors or Adminiſtrators. It 80 if 


is adviſeable that a Gift in Satisfaction of a Debt I they 
be made, 1. In a publick Manner before Neigh- unleſ; 
1 bours, &c. 2. The Goods to be appraiſed, and but 1 
7 | the Gift made in Satisfaction of the Debt. 3. And they 

the Donee to take Poſſeſſion of them. Payn 
Fraudulen: Deeds of Gift, Goods and Chattels made in Al 
Gifts. Truſt to the Uſe of the Grantor to defraud Credi- and C 

tors, are void (5). Infan 
. Of buying If one buys Wares, he muſt not carry them unde! 
i and ſelling. away before he has paid for them, unleſs a Day of Huſb 
Payment is allowed him. If the Bargain is, that but o 


I vou ſhall give me 5 l. for my Horſe, and you may 
= = give me a Penny Farneſt which I accept, this is Perſo 
I a perfect Sale. If I fay I will ſell my Horſe for If 
N 5 J. and you ſay you will give me 5 J. and pre- marr 


ſently go to tell out the Money to pay for him, I Luna 
can't ſell him to any other; but if you don't pay Corp 
me preſently it is no Contract. If I ſell my law i 
Horſe for Money, I may keep him till I am paid; 
and if a Horſe dies in my Stable after J have fold 
him, and before I have delivered him to the 
Buyer, I may notwithſtanding have an Action for | 
my Money ; becauſe the Property was in the A 
Buyer (c). 
No Contract for the Sale of Goods, for 10 /. 
and 5 is good, unleſs the Boyer actually 


receives 1 (a 

5 1 3 (c) 1 
5 

(a) Perk. 57. (3) . . 4. 079 J 


13 El. c. 5. le) Neoy's Max, 87, 88. Hob. 41. 1 


receives Part of the Goods ſold, or gives ſomething 


in Earneſt to bind the Bargain, or in Part of Pay- 
ment, or ſome Note thereof in Writing, be made 


and ſigned by the Party to be charged with the 


Contract, or by his Agent lawfully authorized. 
And no Action ſhall be brought upon any Agree- 
ment that is not to be performed within a Year 
after, unleſs the Agreement be put in Writing and 
ſigned by the Party to be charged therewith (a). 
Soif any Agreement is for Wares under 104. and 
they are not delivered within a Year, it is void, 
unleſs put into Writing, tho' Earneſt be given; 
but if no Day is ſet, or the Time is uncertain, 


they are good, for it does not appear but that the 


Payment may be in the Year (5). 
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All Perſons may make their Wills of Goods Of diſpe- 
and Chattels, except an Infant Male under 14, an g gf 
Infant Female under 12, or as ſome ſay Infants Goods and 


under 18 (c). A married Woman except by her Cate 


by 


Huſband's Conſent and Licence firſt obtained (a), 77717 


but of the Goods which ſhe hath as Executrix ſhe 


may make her Huſband Executor, or another 


Perſon without her Huſband's Conſent (e). 

If a Woman makes her Will, and afterwards 
marries, the Will is countermanded (7). Ideots, 
Lunaticks, an Alien Enemy, Recuſants Convict, 
Corporations, cannot make a Will; but an Out- 
law in a perſonal Action may (g). 


Executoꝛs. 


A LL that are capable of making a Will are 
capable of being Executors (5). Alſo an 


Infant in his Mother's Womb may be one; but 
| Admi- 


(a) Fra. 29 Car. 2. c. 3. (6) Mood, B. 2. c. 6. 
[e) 1 Inf. 89.6. (a) Perk. 501. (e) Ib. 502. 
J) 4 Rep, 61. (2) Noocd, B. 2. c. 6. 
ib) Weſt's Symb: P. 1. 9 635. 
dee Word's Convey. Vol. 1. p. 136, Sc. 


Executoꝛs. 


Adminiſtration muſt be granted to ſome other 


Perſon till the Infant is 17 Years of Age. A mar. 
ried Woman may alſo be an Executrix. 


Executors ror Adminiſtrators (6). 


by or to all. 


Age, or when he comes from London, or while 


he lives at London, and ſuch like References to 
Time, as during 10 Years, or after 10 Years, Cc. 
Or upon Conditien, as if the Executor will find 


Sureties to perform the Will, Oc. (c). 


. Every Intermeddling with the Goods of the De. 


ceaſed, is not an Acceptance of the Executorſhip 


to make one chargeable as Executor. As if one | 


does an Act of Charity or Humanity by locking up 
the Goods of the Deceaſed that they may not be 


waſted, or if one buries the Deceaſed, and ſells his | 


Goods to do it, or if one takes away his oa 
Goods that were in the Houſe of the Deceaſed, or 
uſe fome of the Goods of the Deceaſed in the ne- 
ceſſary Occaftons of the Family, or take the 

Goods by Letters to collect the Goeds of the De- 
cealed. Theſe Acts will not amount to an Accept- 


ance of the Executorſhip, if the Special Matter is | 


pleaded (4). When an Execntor has accepred the 
Executorſhip, he cannot aſſign it over, or refuſe it, 
And where the Executor refuſes to take upon him 
the Executorſhip, or if no Executor is appointed 
by a Will, then Adminiſtration with the Will an- 
nexed muſt be granted. If there are ſeveral Exe- 

| cutors 


(a) Mood, B. 2. c. 6. | 60 Stat 3 
Jac. 1. c. 5. le) W's yak. P. 1. 6 637. 
(a) _ 166, 167. 


So may | 
a Perſon excommunicated, or outlawed, and Alien 
(2), but Popiſh Reents convict can neither be 
Where ſevera} | 
Executors are made they are in the Law as one 
Executor, therefore moſtly the Acts done either 
by or ts any one of them, are deemed to be done 
An Executor may be made upon | 
Time, as if one be made Executor when he comes of | 


Executoꝛs. 


cutors appointed, and one accepis, and all the reſt 
r:/uſe, he that accepts muſt bring Actions relating 
to his Executorſhip in all their Names, and one 
may releaſe an Action. But an Action muſt be 
brought againſt him or them that act or admini- 
ter /a). . 

An Executor may be in his own Wrong, where 
he is neither Executor or Adminiſtrator lawfully, 
and yet acts as if he was; as where he converts 
the Goods of the Deceaſed to his own Uſe, and 
alters the Property by Gift, Sale, c. or where 
he delivers the Goods to Creditors or Legatees in 
W Satisfation of their Debts or Legacies, or receives 
any Debt due to the Deceaſed, and gives a Releaſe 


for the ſame, or releaſes any Debt due from the 
Deceaſed before it is paid, or pays any Debt due 


from the Deceaſed, except it be with his own 
Money ; but if there is a legal Executor who hath 
proved the Will, or if Adminiſtration is legally 
granted before the Stranger intermeddles, he is not 
then Executor in his own Wrong, but a Treſpaſſer 
againſt the Executor or Adminiſtrator (5), And 


every Perſon that receives Goods or Debts of any 


Inteſtate, or a Releaſe of the Debt of the Inteſtate 
upon Fraud, or without valuable Confideration or 
thereabouts (except in Satisfaction of ſome Debt) is 


chargeable as Executor in his own Wrong, as far 


as the Goods and Debt coming to his Hands, or 


whereof he his releaſed, will ſatisfy, deducting Al- 


jowance of all juſt principal Debts owing to him 


by the Inteſtate, and of all other Payments made 


by him (c). a 
An Executor is the Repreſentative of the Teſta- 
tor, of all his Chattels Real and Perſonal, and the 
Law gives him thoſe which are in Pęeſion and in 
Action (if they are not bequeathed), and ſubjects 
| him 


— 
— 


ou 


{a} Wood, B:2.c: 6. 
(c) Stat. 43 Elix. c. 8. 
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258 | Execito!s., 


him to every Man's Claim and Action, which he | 
except for perſona] | 


had againſt t.;- Teſtator, 
Wrongs done by the Teſtator to the Perſon, Goods, 


or Land of another, becauſe perional Actions BY | 


with the Perſon. 
What the . 


for one in Her Station and Character. And the 


titled to. 


Heir muſt have the Glaſs Windows, the Wain | 
A 7 cot 
nd bat that is fixed by Nails or Screws, Furnaces of Lead | 


h . 
2 Heir or Braſs faſteged to the Wall, or in che Ground, 


Lead fixed to the Houſe, e within or without, 


that are hanging, Locks and Keys, tho' the Exe. 
cutor hath a Leaſe tor Years of the Houſe. Alſo 
the Heir mult bave the Trees, and the Deeds 


belonging to the Inheritance. 

18 Teſtator when he died, if they come to the Hands 

of the Executor are {/ers, or Goods and Chattels 

for which the Executor is chargeable (as far as they 
extend) to Creditors or Legatees. 

The Remainder after all the Debts and Legacies 
are paid, belongs to the Executor. 

The Duty of an Executor is, 1. To bury the 
Teſtator in a decent Manner according to his De- 
gree and Character, but with regard to his Eſtate 

left after Debts paid; for whatever he lays out 
extravagantly, if there is not enough to pay Debts, 
he muſt bear it at his own Expence ; but if they 
are reaſonable and neceſſary, Funeral Charges muſt 
be allowed before Debts and Legacies (a.] 2. He 
muſt make an Inventory of the Goods of the 
Deceaſed, with their Value as appraiſed in the 
Preſence of the Executor, by two or more of the 

_ Creditors or Legatees, or two of the next of Kin, 
or in their Default by two other honeſt Men. It 
muſt be indented, and one Part delivered on Oath 
of 


Duty of 


Executor. 


(a) Do. & Stud. Dial. 2. c. 10. 


The Wife of the Teſtator muſt have her wear. 
enz Apparel, which is neceſiary and convenient | 


'The Goods and Chattels which belonged to the | 


of the 
nary s 
ftratol 
prove 
comm 
beſide 
again 
prove 
oblige 
muſt 
Lega 
vente 
the . 
Reco! 
bury! 
Jacg 
Atte 
ment 
with 
ſuch 
(c). 
Judy 
Exe 
Stat 
thoſ 
fc, 


Executoꝛs. 


of the Executor or Adminiſtrator before the Ordi- 
nary, c. the other Part the Executor or Admini- 
ſtrator ſhould keep (4). 3. The Executor muſt 
prove the Will beſore the Ordinary, either in 
common Form by his own Oath, or by Witneſſes 
belides his own Oath. A Caveat may be entred 
againſt the Probate in common Foim, and tho' 

proved in common Form, the Executor may be 
obliged to prove it again by Witneſſes. 4. He 
muit pay Debts and Legacies, and Debts before 
Legacies. After the Charges of the Funeral, In- 
ventory, Oppoſition by a Caveat and the Probate, 
the King is to be preferred for his Debts due upon 
W Record and Specialty, then the Forfeitures for not 
| burying in Moollen muſt be paid, before any Statute, 
W [ucgment, or other Debt or Duty whatſoever. 

After wards Debts to private Perſons upon Jag. 

ments againſt the Teſtator in any Court of Record, 

| without any Condition of firſt and laſt (5). But 
ſuch Judgments have no Preference unleſs doggeted 
[c). He that firſt ſues out Execution upon his 
judgment is preferred. But before Execution the 
Executor may pay whom he will firſt, Then 
Statutes or Recognixances, thole forfeited before 
thoſe that are for the Performance of Covenant, 
Cc. when otherwiſe, he may give Precedency as 
he pleaſes before Execution. Then Arrearages of 
Rent upon Leaſes, c. in Writing, (tho? ſome ſay 
upon Parol too, becauſe it favours of the Realty 
in regard of the Profits received,) for the Leſſor 
may Diſtrain and pay himſelf whether the Execu- 
tor will or no. Then Debts upon Specialties, as 
Obligations, Bills Penal, or fingle Bills ſealed with- 
out Penalty. La/ily, Debts upon Bill; or Notes 
unſealed, or verbal Contracts; for there is no 


Difference berwixt: Notes and Shop Books, Tc. 
ſome 


(a) Stat. 21 Hen. 8.c.5. (6) Wood, B. 2. c. 6. 
(c) Stat. 4 & 3 M. e, 20. 
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Executoꝛs. 


ſome prefer the Wages of Servants, that are within 
the Statute of Labourers, before Debts due upon 
Shop Books. After the Debrs are paid, he muj 
pay Legacies, and may prefer himſelf, tho” there 
is nothing Left to pay other Legacies ; afterward; | 
he may pay which he pleaſes firit, tho' there's not 
enough to fatisfy the other Legatees. But the fair. 
eſt Way where there is not enough, is to pay their | 
Proportions. But if there is a Specifick Legacy, or 
any particular Thing given in Specze, as a Leaſe, 
a Horſe, a Silver Cup, &c. this muſt be given be. 
fore any other Legacy (a). 

When Legacies are given to Children, and a | 
Wife is made Executrix; and ſhe marries again, 
ſhe, at the Inſtigation of her Huſband, will com- 
monly endeavour to diſcount Maintenance and 
Education; but this will not be ſuffered in Chan- 
cery, ſo as to diminiſh the principal Sum, for a 
Mother ought to maintain her Children; yet Mo- 
ney paid for binding a Child an Apprentice has 
been allowed (5). | 
An Executor or Adminiſtrator is not chargeable 
with any Special Promiſe to anſwer Damages out 
of his own Eſtate, unleſs he (or ſome other autho- 
riſed by him) give and fign a Note thereof in 
Writing (6). 5. He muſt paſs his Accounts con- 
cerning the Teſtator's Goods and Chattels before 
the Ordinary. The Inventory ſhews what is his 
Charge, and the Account muſt be his Diſcharge, 
but it will only diſcharge him from Suits in the 
Spiritual Court, and not at Common Law. 


—_ m— — A 


(a) Word, B. 2. c. 6. ) 2 Vertr. 353. 
( Stat. 29 Car. 2. 


Fincs, 
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INES taken and acknowledged before Com- O 45 

miſſioners by Dedimus pote/tatem not to pals, knowledae- 
unleſs ſome Perfon preſent when taken and ac- ing them. 
knowledged, perſonally appears before the Lord 
Chief Juſtice, or ſome other Juſtice of this Court, 
and be examined upon Oath, touching the Exe- 
cution thereof, and particularly whether ſuch Per- 
ſon knows the Parties acknowledging ſuch Fine. 
Reg. H. 13 G. 1. C. B. | | 
And when taken as above, not to paſs the Raſures, 
King's Silver Office, and the King's Silver be re- 
corded, unleſs Oath be made before ſome Judge of 
this Court of the due Execution, and of the Day 
and Year when each Cogniſor executed the ſame, 
where a Raſuze in the Day or Year ſhall appear 
in the Caption; and no Fine ſo acknowledged 
before ſuch Commiſſioners in Caſe of ſuch Raſure, 
to be received and entered by the Clerk of the 
King's Silver, before there be an Allocatur of a Judge 
obtain'd. And Fines taken and acknowledged be- 
fore the ſaid Lord Chief Jullice, or any Judge of 
Aſſize, or Serjeant at Law, if the Date of the 
Caption appears to have been raſed, not to paſs the 
King's Silver Office, nor the King's Silver be re- 
corded, before there be an Order under the Hand 
of ſame Judge of this Court obtained. And after 
any Fine has paſſed the faid Office, and the King's 
Silver of ſuch Fine is recorded, neither the Præcipe 
nor Caption of any ſuch Fine or Writ of Dedimus 
poreſtatem, or Writ of Covenant, by which uch 
Fine is paſſed, muſt be rafed or altered before there 
be an Order under the Hand of a Judge of this 
Court for doing thereof, and for amending all 
Entries made from ſuch Writs firſt obtained, Reg. 
E. q A. - 


2 | Writs 
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Fines, 

Writs of Covenant upon Fines of Meſuage,, 
Lands, or 'Tenements, or Rents iſſuing out of 
them, lying in London or the Liverties thereof, 
or in Midaleſex, whether ſingly or jointly, with 


Meſuages, Lands, or Cenements elſewhere, not 
to be returned until the Attorney proſecuting the | 


Fine gives Notice in Writing to the ſaid Clerk for 


the ſaid Returns, or his Deputy, as well of the | 
Name and Place of Habitation of the Attorney to | 


the Fine, as of their own Names and Habitations, 
as alſo of the particular Street, Lane, or Place 
where ſuch Meſuages, Wc. are ſituate ; and of 
the Perſons Names who are in Poſſeſſion of ſuch 


Meſuages, Lands, or Tenements, or who are to 
pay the Poſt Fines thereupon due to the King. 


And ſuch Notes to be kept on a File, to be, 
on Application to the ſaid Clerk, taken Account 
of by the Secondaries of the Counters in London, 


or Under Sheriff of Midaleſeæ. Reg. E. 6 W. 


& M. c 

All Caveats and Orders for ſtopping Fines (ille- 
gally acknowledged) to be renewed every Term, 
and Copies thereof left with the Clerk of the 
King's Silver, who is to demand only 3 5. and 4, 
per Term, or be void Rep. E. 29. c. 2. 


Hil. 17 Geo. II. 1743. 


F Hereas by a Rule of this Court made in the 

13th Year of the Reign of his late Majeſty 
King George, It awas ordered, That no Fine <vhat- 
foever taken and acknowledeed before any Com- 
miſſraners, by Virtue of @ Writ of Dedimus poteſta- 
tem to them directed, be allowed ta paſs, unleſi 


fame Perſon preſent when ſuch Fine awvas taken and 


acknowledged did perſonally appear before the Lord 
Chief Fuſtice, or ſome other Fuſtice of this Court, 


and was examined upon Oath touching the due Exe- 


cution thereof, and particularly whether ſuch Perſon | 


knew 


Fines. 


ine the Parties acknowleaging ſuch Fine 3 which 
Rule has been found by Expericuce to be attended 2 
with Inconven.ences, and has not anſwer's u. the 1 * 
g Purpoſes jor which it was intended; for Re- | 
medy thercof, and the beiter to aſcertain the Practice 
for the future, | | 

It is D:dered by this Court, That from and Oz z24ing 
aſter the firſt Day of next Term, inſtead of an Figes be- 
Oath made Viva Voce of the due Acknowledg- fore Com- 
ment of ſuch Eines, an Affidavit or Affidavits in miſſioners, 
Writing on Parchment ſhall be made and annex infead 5 
ed to every Fine ſo taken as aforeſaid, in which the Oath 
Affidavit or Affidavits the Perſon or Perſons Viva 
making the ſame ſhall ſwear, That he or they Voce, an 
knew the Party or Parties acknowledging ſuch Afrdawit 
Fine; That the ſame was duly ſigned and acknow- of Ve Aue 
ledged ; That the Party or Parties acknowledging, 24 
and alſo the Commiſſioners taking the fame, were led: ment 
all of full Age and competent Underſtanding ; may be 
That the Femes Covert (if any) were ſolely and ade by 
ſeparately examined apart from their Huſbands, an 4t/or- 
and freely and voluntarily conſented to and ac- ey before 
knowledged the ſame, and that the Conuſor or @ Pe /o7 
Conuſors, and every of them, knew the ſame to authoriſed 
be a Fine to paſs his, her or their Eſtate or Eftates, 2 ae 4/- 
which Fine, together with ſuch Aﬀtdavit or Affi- fidavits in B36)" 
davits annexed, ſhall be tranſmitted to ” ſaid Lord zhis Court. 1 
Chief Juſtice, or ſome other Juſtice of }this Court 
for his Allocatur thereon, and ſuch Affidavit or 
Affidavits ſhall remain annexed to ſuch Fine, and 
be left with the ſame in the proper Office. 
Ind it is further D2dcred, That all and every 
ſuch Affidavit and Affidavits as aforeſaid ſhall be 
made by ſome Attorney or Attornies of the Courts 
ot Meſiminſter Hall, or of the great Seſſions in 
Vales, or of the Counties Palatine of Chefter, Lan- 
caſter and Durham, and ſhall be ſworn before a 
Perſon duly authoriſed to take Affidavits in this 
Court. 8 By the Court. 

| I 
The 


Fines. 


The Afidavit. 


n the Common Pleas. 


B. of in the County of one 
. of the Attornies of ——— maketh Oath and 
- faith, that he knows C. D. and E. his N ife, and | 
F. G. and H. his Wife, the Conuſors named in th 
Fine hereunto annexed, and that the ſaid Fine wa; 
duly fgned and acknowledged by them in this Dep. 


nent's Preſence, and that they the ſaid C. D. and | 


E. his Wife, and F. G. and H. his Wife, and al 
J. K. and L. M. Gentlemen, the Commiſſioner; 
raking the ſame Fine, were at. the Time of taking 
theregf all of full Age and competent Underſtanding ; 
That the ſaid E. and H. were ſolely and ſeparatth 
examined apart from their Huſbands, and freely and 
voluntarily conſented to and acknowledged the ſame, 
and that the ſaid Conuſors, and every of them, knew 
the ſame to be a Fine to paſs his, her or their Eflatt 
and E/tates. 


Oe. 


Sworn at - 


Trin. Term, 26, 27 Geo. 2. 


It is Oꝛdered by this Court, That from and 
after the firſt Day of next Michae/mas Term, in 
the Affidavit or Affidavits made in Purſuance of 


the above Rule, the Perſon or Perſons ſo making 


the ſame, ſhall not only ſwear as they are direcl- 
ed by the ſaid Rule, but alſo that the Fine was 
duly ſigned and acknowledged upon the Day and 


Year, or Days and Years mentioned in the Cap- | 


tion; and if there be any Raſure or Interlineation 
in the Body or Caption of ſuch Fine, that ſuch 
Raſure or Interlineation was made before the 
Party or Parties ſigned the ſaid Fine, and before 
the Caption was ſigned by the Commiſſioners : 

W hich 


Whi 
the | 
Chie 
for Þ 

ed t 


prop 


by 

Cou 
in o 
(Oo |t 
Mai 
the 
be 


dar; 


the 


Pabeas Cazpus. 
Which 4 or Affidavits ſhall be annexed to 
the Fine, and ſhall be tranſmitted to the ſaid Lord 


Chief juſtice, or ſome other Juſtice of this Court 


for his Allocatur thereon, and ſhall remain annex- 
ed to ſuch Fine, and be left with the ſame in the 
proper Office as is directed by the ſaid Rule. 


By the Court. 


An Addition to be made to the former 
Affidavit. 


And this Depor:1nt further ſaith, That the ſaid 
Fine avas duly figned and acknowledged, pon the 
Day and Tear mentioned in the Caption, (or upon 
the ſeveral Days and Year or Years reſpeFively men- 
tioned in the Captions, if there happen to be more 
Captions than once ;) and that the Raſure or Inter- 
lneation ¶ Raſures or Interlineations) in the Body 
{or in the Caption or Captions) of ſuch Fine ( as the 
Caſe ſhall happen) was (or were ) made before the 
Party (or Parties) figned the ſaid Fine, and before 
the Caption (or Captions ) was 0 or abere) ſigned by 
the Commiſſioners. | 


_ Yom Coꝛpus. 
GE 


W H E R E a Per- Abeas Corpus cum 


ſon is brought cauſa ad fac. & 


by Habeas Corpus into 
Court, or before a judge, 


in order to be committed 
to the Cuſtody of the 


| Marſhal, ſuch Writ, with 
the Return thereof, to 
be left with the Secon- 
| dary, or the Clerk of 
the Judge before whom 


fuch | 


rec. directed to any She- 


ric except London Or 


RP: adleſox ) not to be 
Returrable Z mmedig ig, or 
in the Vacation Time, 


but at a Day certain in 


Court in the Term. 


But in London or Vidlle- | 


| ſex, in Term or Va- 
N cation 
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Pabeas Cozpus. 


K. B. 


ſuch Perſon is brought 


to be affiled; and a Co. 


py or Note of ſuch Re- 
turn, under the Hand of 


ſuch Judge or Seconda- 


ry, to be delivered to 
the Marſhal at the Time 


of Commitment; which 
Copy or Note muſt be 
made by the Perſon ſo 
proſecuted, or his Attor- 
ney. Reg. 7. 3 A. 
Priſoners committed 
to the Cuſtody of the 


Marſhal upon a Habeas 


Corpus ad Reſpondendum, 
wel ad faciendum & re 
cipiendum, muſt remain 
for two Days next after 


ſach Commitment, not- 


withſtanding any ſuch 
other Habeas Corpus from 


any other Court deliver- 


ed to the ſaid Marſhal. 
Reg. H 5 W.& M. 

All Defendants not 
being I xecutors or Ad- 
miniſtistors, who ſhall 
proſecute any Habeas 
Corpus to remove any 
Suit out of any inferior 
Court. muſt put in Spe- 
cial Tail in all Actions 


(exce;t for ſcandalous 


Worcs and ſmall Af- 
ſault-) unicfs one of the 
Juſtic's of the Court o- 
therva s Crider, Ree 


H. *F 


C2 
tion may be Returnable 
immedialè. And when 
Returnable immedials, 
the Sheriff ought to make 
his Return the ſame Day 


that the Writ is deliver- 


ed, and to bring the Bo- 
dy immediately as is re- 
quired by the Writ, with- 


Fleet, Marſhal or other 
Gaoler, the Priſoner is 
to be brought into Cu- 
ſtody at the Day limit- 
ed in the Writ, with- 
out permitting him to 
wander abroad under 
Pretence thereof. Qep, 
1554. 

Habeas Corpus ad Re- 
Spondendum may be 
granted to the Warden 


Keeper of an inferior 
Priſon of a Liberty or 
Franchite, where a Ca- 
pias is returned N 
iundbentus; ſuch Writ te 
recite ſhortly the Cagias, 
and Returnable at a Day 
certain in Court, and tc 
be a good Cæuſe of Oe. 
tainer, as well as Where 


a Cafpias ad Neſpondeu. 


aur! 


; Nele; f 


out permitting him to 
wander abroad by Co- 
lour or Pretence thereof, | 
And where a Habeas | 
Corpus is directed to a 
Sheriff, Warden of the 


of the Fleet, or to the 


I)abeas C0opUus. 


K- 8; 

Note; The Bail are 
liable to all the Actions 
mentioned in the Return 
of the Habeas Corpus, 
wherein the Defendant 
is declared againſt with- 
in two Terms after. 

Bail not to be put in 


on a Habeas Corpus be- 


fore the Writ, and the 
Cauſes for which the 
Defendant 1s detained, 
be returned, nor be ta- 
ken by any Judge, un- 
leſs the Writ with the 
Return be brought be- 
fore him, to be filed 
when put in. Reg. M. 
1651. E. 29 C. 2. H. 
10 W. 3. 

And at the Time of 
putting in the Bail 45. 
104. to be depoſited in 
the Judge's Clerk's 
Hands. Reg. E. 29 
. 

I Bail on Habeas Cor- 
pus be put in de bene G 
be fore a judge, Exception 
to be in 28 Days after 
put in, or it may be filed 
by the Defendant's At- 
torney, within 4 Days 
next after the End of the 
ſaid 28 Days. Reg. M. 
16 C. 2. 

Where the Plaintiff 
excepts againſt Bail, he 
may have a Rule for a 

Proce- 


| 


G. 
dum comes to a Sheriff. 
Reg. Ead. 

If a Capias be return- 
ed Non e/t inventus, a- 
gainſt a Priſoner in the 
Fleet, he muſt appear 
upon a Habeas Corpus 
ad Neſpondendum, as well 
at the Suit of a Stranger, 
as at his Suit whereupon 
he is impriſoned, and 
anſwer to a Declaration 
according to the Rules 
of the Court, or Judg- 
ment may be entered 
againſt him. Bid. 

Habeas Corpus ad Sa- 
tifaciendum may be 
granted to the Warden 
of the Fleet, or to ſuch 
inferior Gaoler, (as a 
Habeas Corpus ad Re- 


ſpondendum before men- 


tioned) Returnable in 
Court at a Day certain, 
and the Number of the 
Roll of the Judgment to 
be indorſed upon the 
Writ by the Attorney 
who ſues it out, and 
ſuch Writs to be a Cauſe 
of Detainer. Jb:d. 
Habeas Corpus direc- 
ted to inferior Courts 


of London, Weſtminſter, 


Southwark, and other 
Courts within 5 Miles 
of London, may be re- 


turrable immediate. And 
N 2 a Ha- 
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Dabeas Cozpus. 

KB: * EP 
Procedendo, unleſs Bail ' a Habeas Corpus return- 
be perfected in 4 Days able in Court to be re- 
after Service of the Rule, | ns Dey: certain, 
whether in Term or Va- Reg. M. 165 4. H. 13 C. 
cation. EE C. 2. : 

If upon a Habeas Cor- 
pus the Priſoner be re- 
turned charged with Pro- 
ceſs of B. R. or Exche- 
quer, and out of C. B. 
che Priſoner may be committed with thoſe Cauſes. 
And if upon Habeas Corpus cum Cauſa, the Priſo- 
ner be returned charged with a Proceſs out of C. 
B. tho' Returnable at a Day to come, the Priſo- 
ner may be committed with his Cauſe. And upon 
every Commitment by a Judge out of Court, the 
Proſecutor of the Haheas Corpus is to have one of 
the Prothonotary's Clerks preſent at turning over 
the Priſoner, that the Commitment may be duly 
entered and filed. Reg. M. 1654. 

If upon a Habeas Corpus, or Cepi Corpus, the 
Party be returned in Cuſtody, and Bailable, and 
Special Bail requirable, the Bail not to be taken 
abſolutely without Conſent of the Plaintiff or his 
Attorney; and if taken de bene eſe, the Priſoner 
not to be diſcharged till the Bail be aſſented unto, 
or the Plaintiff over-ruled in Court to accept the 
{ame upon Examination. Reg. M. 165 4. C. B. 

Within 4 Days after A] lowance of Habeas Cor- 
pus, Notice to be given in Writing of the Names 
and Addition of the Bail, the Time when, the Judge 
before whom it is intended to be put in to the Plain- 
tiff or his Attorney; but if not to be found, to be 
left with the Chief Clerk of the Inferior Court, 


or his Deputy, and Oath to be made thereof, other- - 


wiſe the Bail not to be taken, and a Procedends 
may be granted if defired, before Bail accepted. 
Reg. M. 165 J. H. 13 C14 C. 2. C. B. 

If 


ww =O BD 
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Habeas Coꝛpus. 

If Bail in ſuch Caſe be not put in within 8 Days ny 
after the Habeas Corpus allowed in Inferior Courts 1 
when it is Returnable mei, a Procedends may 1 
be granted by any Judge of this Court. Reg. M. N 
165 4. H. 13 C14 C. 2. C. B. 9 

Bail taken in the Abſence of the Plaintiff or his 
Attorney, to be taken de bene e, and if not ex- 

cepted againſt within 20 Days aſter Notice, the 
Bail to be delivered out to be filed. Lid. Did. 

And if taken before a Judge at his Chambers, 
and not excepted againſt, if not filed within 4 Days 

after the 20 Days, a Procedendo may be granted 
upon Certificate that it is not filed. /U6:d. Ibid. 

In Term Time the Plaintiff in the Inferior 
Court may ſpeed the Defendant to put in or file 
Bail, by giving Rules in the Bill of Pleas, and if 

not fled according to the Rules, upon Certificate 

thereof, a Procedends to be granted. Lid. 16:4. 

Upon Bail taken of a Perſon in Cuſtody, the 

' Judge's Clerk to deliver the Bail to the Prothono- 
tary, to be filed, if aſſented to; and to that End 
the Prothonotary's Fees to be depoſited, but the 
Prifoner not to be diſcharged, until the Bail aſſent- 
ed to, or over: ruled in open Court. 16. 7b. : 

If Bail Le given upon a Removal by Habeas Heclara- | 

Corpus, the Original to be ſhewn upon tendring the %% | 
Declaration, otherwite the Bail not liable; unleſs 
the Party or his Attorney will voluntarily appear, 
or take a Declaration without ſhewing it. Reg. M. 

1054. C. B. 

And if the Removal be out of an Inferior Court, 

the new Original to agree with the Nature of the 
Action, the Sum in Demand, and the County, 
otherwiſe the Bail not liable; but if the Party will 
voluntarily appear to ſuch varying Original, to be 
good as to the Party; but if upon a Cauſe removed 
by Habeas Corpus out of the Courts of Canterbury, 

Scuthampton, Hull, Litchfield, or Pool, which are 
Counties where the Judges of the N Prius ſeldoin 


come, if the Action be tranſitory it muſt be laid in 
N 3 the 
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Mäabeas Cozpus. 


the County of Kent, Southampton, York, Stafford, 
or Dor/et, where the Town and County lieth, and 
the Recognizance to be taken accordingly. 2 : 
Unleſs the Plaintiff bring a Priſoner, commit. 
ted to the Fleet by Habeas Corpus in Hilary Term 
or Vacation, to the Bar by Habeas Corpus, and de. 
clare againſt him within 6 Days after Trinity Term 
begun, ſuch Priſoner may be diſcharged by Super. 
ſedeas, to be iſſued of Courſe out of the Protho- 
notary's Office where the Commitment with the 
Cauſes is entered, ſo as ſuch Prifoner firſt enter his 
Appearance by Attorney with the ſaid Prothono- 
tary in Caſe of an Attachment of Privilege or of 
a Plaint, or with the Philazer upon other Pro- 
ceſs returnable in this Court: And do bring a 
Certificate under the Hand of the Warden or Clerk 
of the Fleet, that no Proceedings by Habeas Cor- 
pus have been had againſt him within the faid 
Time. And if committed to the Fleet in Eaſter 
Term or Vacation, unleſs the Plaintiff bring ſuch 
Priſoner to the Bar by Haveas Corpus, and de- 
clare againſt him witiin 6 Days after Michae/mas 
Term begun, ſuch Priſoner ſhall be diſcharged in 


Manner aforeſaid. And if committed to the F/-:t 


in 7:nt;y Term or Vacation, unleſs the Plaintiff 
bring the Priſoner to the Bar by Habeas Corpus, 
and declare againſt him before the End of Mi- 
chaelmas Term following, ſuch Priſoner may be 
diſcharged as aforeſaid; And if committed to the 
Fleet in Michaelmas erm or Vacation, unleſs the 
Plaintiff bring the Priſoner to the Bar by Habeas 
Corpus, and declare againſt him within 6 Days 
after Faffer Term begun, ſuch Priſoner may be 
diſcharged in manner aforeſaid. And the Plaintiff 
may declare upon ſuch Appearance entered the next 
Term after ſuch Appearance or Super /edeas grant- 
ed; and the Attorney appearing ſhall be bound to 


take a Declaration, and not afterwaids. Reg. H. 


91; Cz CS, 


If 


Habeas Corpus, 


If a Priſoner be brought to the Bar by Habeas Pleading. 


Corpus, returnable at a Day certain, being before 
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the Day of Appearance of the third Return of 


any Term, and the ſaid Priſoner names an At- 
torney Who ſhall appear for him at the Suit of the 
Plaintiff, Defendant is compellable to plead by the 
laſt Day of the ſaid Term, to a Declaration de- 
l;ivered to the ſaid Attorney, if the Plaintiff give 
a Rule for him ſo to do; but when any Priſoner 
is brought to the Bar by ſuch Writ returnable after 
the Appearance Day of ſuch third Return, the 
Defendant to have an Imparlance of Courſe till the 
next Term following. But if the Priſoner refuſe 
to nominate an Attorney to appear for him, then 
he is to plead within 8 Days, provided there be 
8 Days after the Return of the Habeas Corpus, to 


give a Rule to be out within the Term. And 


after Iſſue joined, io Days Notice at leait, ex- 
cluſive of the Day of giving ſuch Notice, to be 
given to the Defendant (being actually in the Pri- 
ſon of the Fleet) of the Time of Trial of ſuch 
Iſſue to be had. Reg. H. 13 & 14 C. 2. C. B. 

On a Cauſe removed by Habeas Corpus, out of an 
Inferior Court, having Juriſdiction of the Cauſe, if 
Judgment be given for the Plaintiff, the Coſts be- 
low to be conſidered and caſt into the Judgment ; 
if for the Defendant, the Charge of putting in 
Bail. Reg. M. 1654. C. B. 

If it be returned upon a Habeas Corpus, that the 
Priſoner is condemned by judgment, he ſhall be 
remanded, and not let to Bail, againſt the Will of 


Cots, 


the Piaintiff, until Satisfaction of the Sum adjudged, 


Stat. 2 H. ; Stub. 1. e, | 
No Habeas Corpus ſhall be allowed except de- 
livered before the Jury have appeared, and one of 
them be ſworn. Szar. 16 Car. 1. c. 4. or delivered 
before Iſſue or Demurrer joined, ſo as it be not 
joined within fix Weeks after the Arreit or Ap- 
pearance. And if a Cauſe be removed and re- 
manded, it ſhall not be afterwards removed be- 
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Yabeas Cozpus. 


fore Judgment. In a Cauſe not concerning Free. 
hold, Leaſe or Rent, if the Debt or Damages do 

not exceed 5; 7. it ſhall not be removed but by Error 
or Attaint. This to extend only to ſuch Courts of 
Record where there ſhall be an utter Barriſter of | 
three Years ſtanding, Steward, Town Clerk, Judge | 
or Recorder, or Aſſiſtant to ſuch Judge there pre- 
ſent, and not of Counſel in the Cauſe. Szaz. 21 
Fac. c. 23. The Judges of ſuch Courts may pro- 
ceed in Cauſes not laid to exceed 5; J. though there 
be other Actions againſt the Defendant laid to ex- 
e 5-7. Seat i 7:29. | 
When any Perſon brings a Habeas Corpus di- 
rected to any Sheriff, Gaoler, &c. for any Perſon 
in their Cuſtody, and the Writ is ſerved upon the 


ſaid Officer, or left at the Priſon with any of the 


Under Officers, the Officer ſhall within 3 Days 
after Service thereof (unleſs the Commitment were 
for Treaſon or Felony expreſſed in the Warrant) 
upon Tender of the Charges of bringing the Pri. 
ſoner, to be aſcertained by the Judge or Court 
that awarded the ſame, and indorſed upon the 
Writ, not exceeding 124. per Mile, and upon Se- 
curity given by his own Bond to pay the Charges 
of carrying back the Priſoner, 1f he be remanded, 
and that he will not eſcape by the Way, return 


| ſuch Writ, and bring the Body according to the 


Command thereof, and certify the Cauſes of his 
Detainer ; unleſs the Commitment be beyond 40 
Miles from the Place where the Court or Judge re- 
fides ; and if beyond 20 Miles and not above 100, 
then within 10 Days; and if beyond 100 Miles, 
then within 20 Days after ſuch Delivery. And 
if any Perſon is committed for any Crime, (ex- 


_ cept Felony or Treaſon expreſſed in the Warrant) 


in the Vacation he {unleſs convicted or in Execu- 
tion) or any one in his behalf, may complain to 
the Lord Chancellor or any one of the Judges, 
who upon View of the Copies of the Warrants of 


Commitment or Detainer, or upon Oath that ſuch 


Copies 


Hue and Cry. 

Copies were denied, are required, upon Requeſt in 
Writing by ſuch Perſon, or any on his behalf, at- 
teſted by two Witneſſes preſent at the Delivery of 
the ſame, to grant a Habeas Corpus returnable m- 
mediate ; and upon Service thereof he Officer or 
his Deputy ſhall bring ſach Priſoner before the 
Lord Chancellor, &c. before whom. the Writ is 
Returnable, and in Caſe of his Abſence before any 
other of them, with the Return of ſuch Writ and 
the Cauſes of Commitment and Detainer ; and 
thereupon within 2 Days the Lord Chancellor, Qc. 

ſhall diſcharge the Priſoner, taking his Recogni- 
Zance With one or more Suretics, in any Sum ac- 
cording to their Diſcretions, having Regard to the 
Quality of the Priſoner, and the Nature of the Of- 
fence for his Appearance, unleſs it appears to the 
{aid Lord Chancellor, c. that the Priſoner is le- 
cally detained, for ſuch Matters for which the Pri- 
ſoner is not bailable. Perſon wilfully neglecting 
to pray a Habeas Corpus 2 Terms after Impriſon: 
ment, not to have 1t in the Vacation. After the 
Ailiſes proclaimed for the County, no Perſon ſhall 
be removed from the common Gaol upon Haveas 
Corpus, but ſhall be brought before the Judge of 
Aſſiſe in open Court. But a Perſon may after the 
Aſſiſes ended. S'at. 31 C. 2:6 3: 


Due and Cry. 


N Order to raiſe a Hue and Cry, go to the 
1 Conſtable of the next Town, and declare the 
Fact, and deſcribe the Offender, and the Way he 
1s gone ; whereupon the Conſtable ought imme- 
diately, whether it be Day or Night, to raiſe bis 
own Town, and make ſearch for the Offender; 
and upon not finding him, to ſend the like Notice 
with the utmoſt Expedition, by Horſemen as well 
as Footmen, to the Conſtables of all the neigh- 


bouring Towns, who ought in, like Manner to. 
5 ſearch 


J 7 & 
_ = 
x # 


Tews. Imparlance. 


ſearch for the Offender, and alſo to give Notice 
to their neighbouring Conſtables, and they to the 
next, till the Offender be found. Hawk. P. C. B. 


. . 12. 6 6. 


See Statutes 8 G. 2. c. 16. 22 2 G. 2. c. Is 46. 


Jews. 


F any Jewwiſß Parent, in order to compel his 

Proteſtant Child to change his Religion, ſhall 
refuſe to allow ſuch Child a Maintenance ſuitable 
to the Circumſtances of the Parent, and the Age 
and Education of ſuch Child, the Lord Chancel- 
lor may make ſuch Order for the Maintenance of 
ſuch Proteſtant Child as he ſhall think fit. Stat. 


1 Ann. Stat. 1. Co 30. 


Imparlance. 


. 
Peciallmparlance not 
to be allowed any 
Defendant without Leave 


of the Court. Reg. E. 


3 


Where the Cauſe of 


Action is ſpecially ſet 
forth in the Proceſs, and 
the Plaintiff thereupon 
ceclares, the Defendant 
ſhall not Imparl with- 
out Leave of the Court. 
Keg. H. 2G. 2. 


GP: 
Efendant not to 
Imparl till Ap- 
pearance entered. Reg. 
. 24 . 

In Special Actions 
Plaintiffs may enter Im- 
parlances in the Term 
following, eptering the 
ſame with an Incipitur, 
as has been uſed in Quare 
{mpedit; but all other 
Imparlances to be duly 


entered before any Iſſues, 


Demurrers or Judgments 


! be thereupon entered, 
i Reg. M. 1654. 


Tf the Defendant appears the firſt T'erm, and 
gives no Rules to declare, the Defendant's Attor- 


ney 


Imparlance. 
ney may the ſecond Term be compelled to accept 
2 Declaration with Imparlance, and the Declara- 
tion may be entered as of that Term, with an Im- 
parlance to the next, or in the firit Term with an 
Incipitur, as before, as the Cauſe requires. 1b:d. 
Upon a mere real Action, or bare Clauſum fre- 
git, an Imparlance of Courſe ; but in Dower after 
a View, if the Day to appear be upon the firſt 
Return of any Hilary or Trinity Term, no Im- 
parlance without Conſent or Rule of Court. Bid. 
In Ejectment or any perſonal Action, if the Ap- 
pearance be the firſt Return of Hilary or Trinity, 
no Imparlance without Conſent or Special Rule, 
other than in London or Midale/ex. If the Ap- 
pearance be before Craft. Martin or Menſ. Paſ. no 
Imparlance without Conſent or Special Rule. But 
if upon or after thoſe, Returns an Imparlance of 
Courſe. bid. | 


In London or Middl:/ex, if the Appearance be 


before Craft, 4jc. or before the laſt Return of any 
other Term, no Imparlance without Conſent or 
Special Rule; but the Defendant to plead as of 
that Term within 14 Days after the End of the 
Term, upon Rule given to aniwer ; but if of Craft, 


A/c. or of the laſt Return, an Impariance of Courſe. 


[id. 
Imparlances or 7ncipiturs to be entered in all 
Cauſes according to ancient Uſage, the Want 
whereof, where they ought to be entered, to be a 
ſufficient Cauſe for the Defendant to have a further 
Imparlance of Courſe. And no common Rule to 
| plead to be given to any Cauſe where [mparlances. 
or Iucipiturs ought to be, and are not entered upon 


Record in the Prothonotarys Remembrances, until 


the Prothonotary s gives Allowance for giving ſuch 
Rule. Reg. T. 21 C. 2. 


Infants. 
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Nfant Truſtees or Mortgages are empowered 
and compellable to cenvey as the Court of 
Chancery or E ee ſhall direct. Stat. 7 Ann. 


4. 19. 


Iſſues. 


KF. 


N Pleading a ge- 


neral Iſſue, or ge- 
neral Demurrer to any 
Declaration, before any 
Special Demurrer or ſpe- 
cial Plea pleaded, Plain- 
tiff's Attorney to deliver 
to Defendant's Attorney 
a Copy of the Iſſue or 
Demurrer,who muſt pay 


for it after the Rate of 


4 d. per Sheet Copywiſe, 
and for the Stamps there- 


on, or judgment may be 


ſigned as if no Plea or 
Demurrer had been gi- 
ven or pleaded. 2 7. 
3. 

If che Plaintiff enter 
not his iſſue by the Time 
allowed by the Rule, he 
ſhall be Nonſuited, and 
the Defendant have his 
Coſts. If the Action be 
laid in Landon or Middle- 


ſex, the Defendant ought 
not to give a Rule for 


the | 


. 
Sſues to be entered on 
Record of the Term 
they were joined, not- 
withſtanding any Con- 
ſent given by the Attor- 


nies or their Agents on 


either Side to the con- 


trary. Offender puniſh- 


able for a Contempt. 
And the Clerk of the 
Treaſury may require 
any Perſons ſuſpected of 
ſuch illegal Practice, to 
produce ſuch Proceed- 
ings as the ſaid Clerk 
ſhail think neceſſary for 


diſcovering when aQtua]- 


ly joined. Reg. H. 11 


G. "Me 


het + 
ns  - & 


N 
( 
a 
T 
J 
F 
Li 
C 
t 
£ 
ft 


e 
the Plaintiff to enter his 
Iſſue the ſame Term in 
which the Iſſue is join- 
ed, unleſs Notice of 
Trial hath been given, 
and in a Country Cauſe 
the Plaintiff is not bound 


to enter his Iſſue the 


ſame Term. The Plain- 
tiff muſt enter his Iſſue 


if the Action is in Lon- 


don or Middleſex, and 


bring the Record into 


the Office within 4 Days 


after Notice of the Rule; 
if in the Country, before- 
the Continuance Day of 
that Term, or a Nen 


Proſs may be ſigned and 
entered, 


, 
; 


Judgments. 


Judgments. 


F:. 

O Diſtinction as 
N to Time of ſign- 
ing Judgments to be 
made betwixt Town and 
Country Cauſes ; but in 
all Caſes the Plaintiff 
may ſign judgment the 
Day after the Rule to 
plead is out, Declaration 
having been regularly 
delivered or filed, and 
the Defendant or his A- 
gent being calied upon 


tor a Plea, according to j of the next Term. Reg. 
| the | M. 1654. 


3 


, 


6 
II7HENͤ a Deed, 
Will, or Letters 
of Adminiſtration are to 
be ſhewn in a Declara- 
tion, the Plaintiff's At- 
torney delivering a De- 
claration with a Sub- 
ſcription, the Defendant 
not compellable to plead 
till the fame be ſhewn ; 
nor any Nonſuit upon 
the Plaintiff, if he ſhews 
the ſame before the End 


No 


0 


4 


Judgments, 


- 
the Rules and Courſe of 


the Court. MNotice fix'd | 
up in the K. B. Office, 


Feb. 25, 1728. 
Judgment may be fign- 
ed for not paying for 
Declaration, General II- 
ſue or General Demur- 
rer. Reg. T. 12 W. z. 


In all Judgments the 


Defendants Names to be 
entred in aRemembrance 
or Docket Alphabetical- 


ly, for the better find- 


ing them out. Reg. E. 


1657. 


Every Judgment ſhall 
be entred fairly on the 
Roll, or an Incipitur 
thereof before ſuch Judg- 
ment ſhall be ſigned. 


And the Names of the 


Plaintiff and Defendant, 
and the County and 
Cauſe of Action ſhall be 


entered in a Book kept 


by the Secondary. Reg. 
M. 5 Ann. 

If the Defendant's At- 
torney thall refuſe 4 4. 
for his Warrant of At- 


torney to the Plaintiff's 


Attorney, the Plaintiff's 
Attorney may ſign Judg- 
ment againſt the Defen- 
dant by Default. Reg. 
M. 5 Ann. 


| 


E. . 

No judgment to be 
entred by Default or M- 
dicit, without Motion in 


Court, in popular Ac- 


tions and Informations, 


or real or mixt Actions, 


except Ejectments. 7b;7. 
Upon Nu tiel Record 


pleaded, and no Diffi- 


culty or Variance ap. 


pearing Judgment to be 
entred after Rule, with- 


out Motion. Ibid. 


After an Imparlance 
of three Terms, with- 
out calling for Anſwer, 
no ſudgment to be en- 
tred without a Term's 


Notice. Bid. 


The Prothonotaries not to ſign Jadgments (ex- 
cept Final upon Paſeas, Writs of Inquiry, and 


New © 


Jurp. 

Nen Prof.) unleſs the Stamp of the Clerk of the 
Warrants be firſt impreſſed on the Judgment Pa- 
per, whereby it may appear that Warrants of At- 
torney are duly filed. Reg. M. 5 G. 2. 

In Purſuance of Stat. 29 C. 2. (whereby the 
Day and Year of ſigning Judgments is to be ſet 
down upon the Judgment Paper, and upon the 
Margin of the Roll,) the Attornies and Clerks, 
that procure any Judgment to be ſigned as afore- 
faid, muſt at the bringing in their Rolls produce 
ſuch Paper, that the Prothonotary may examine if 
the Day and Year in the Margen of the Roll 
agree with the Day, and Year ſigned by the Pro- 
thonotary on the Judgment Paper, Reg. T. 29 
C. 2. | 8 
And on figning Judgments upon Poſeas, Writs 
of Inquiry, Special Verdicts, Demurrers, Nu/ tiel 
Record, Relicta werificatione, and ſuch like, they 
maſt forthwith be delivered over to the reſpective 
Clerks of theJudgments,ſo that the Days when ſign- 
ed may be drawn up in the Judgment Papers in each 
Prothonotary's Office, that the ſame may be en- 
tred on the Margin of the Roll. Bid. 


Jury. 


P ON Reference to the Secondary, to re- 

turn a Jury, or name 48 ſufficient Jurors 

for Trial at Bar, in the Preſence of the Attornies 

on both Sides, if either Attorney does not appear 

at the Time appointed for naming the Jury, or to 

$ lirike out 12 on either Part; then the Seeondary 

may do the ſame in the Abſence of ſuch Attorney, 

and the Jury to be returned by the Sheriff to try 
| the Iſſue. Reg, T 8 V. 3.C.B. | 

On d Diftringas's Sheriff to cauſe ſufficient Sum- 

mons to be given to all Jurymen, a Week before 


| the Aſſizes at leaſt, Reg E. 1551. C. B. 


Limitation 
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to be made, and Seiſin of Anceſtor alledged, or in 


Limitation of ations. 


R1T of Right to be brought within 60 Yeu; 

before the Tee of the Writ. Stat. 32 Hy, 
. 
Mie of i Coſinage, Ayle, wi 
of Entry upon Diſſeiſin of the Anceſtor, Sc. or 
any other Action Paſſeſſary upon the Poſſeſſion of the 
Anceſtors, Ic. of any further Seiſin than within 
50 Years before the Tee of the Writ ;. and upon 
one's own Seiſin, within 30 Years before the 77%. 
Ibid. 


Awowry or Cognizance for Rent, Suit, or Service 


his own Poſſeſſion, or in the Poſſeſſion of another 
whoſe Eſtate he ſhall claim, within 40 Yeats, 
Bid. 

Where the King may not ſue for Manors, Lands, 
or Hereditaments, where the Right accrued 60 
Years paſt, Sc. Vid. Stat. 21 Fac. 1. c. 2. 

Formedon in Deſcender, in Remainder, and in 
Reverter, to be ſued within 20 Years after the 
Title and Cauſe of Action firſt fallen. And nc 
Perſon to make Entry into Lands but within 2 
Years after his Right or Title firſt accrues. And 
if any Perſon intitled to ſuch Writs be an Infant, 
Frme Covert, Non compos mentis, impriſoned or be- 
yond Sea, ſuch Perſon and his Heirs may bring 
Action, or make Entry, within 10 Years after ſuch 
Imperfections removed. Sat. 21 Fac. I. c. 16. 

Actions upon the Caſe (other than for Slander, | 
Account (except ſuch Accounts as concern the Trade 
of Merchandiſe between Merchant and Merchan:) 
Treſpaſs, Debt (upon Lending or Contract, witi:- 
out Specialty or Arrearages of Rent, Den, 
Trover, Replevin, and Treſpaſs quare clauſum fit. 
git ſhall be commenced within 6 Years after the 


Cauile of Action. And Actions of Treſpaſs, t 


Aſſaiuit, 


- 
"a. r 


Lunatics. 


¶Gauli. Menace, Battery, Wounding and Impriſon- 
ment, within four Vears after the Cauſe of Action, 
and Caſe for Words within two Vears after the Words 


| ſpoken. The Right of Infants, Femes Covert, Non 


compos mentis, Perſons impriſoned, or beyond Sea, 
is ſaved ; ſo that they commence their Suits with- 
in the Times above limited, after their Imperfec- 
tions removed, Bid. | 

If any Perſon againſt whom Cauſe of Action 
for Seamens Wages, or for Treſpaſi, Detinue, Tre- 
ver, Replevin, Account, Caſe or Debt grounded on 
Contract or Lending, or for Rent, ſhall at any 
Time of ſuch Cauſe of Suit accrued, be beyond 


Sea, then the Perſon intitled to ſuch Suit may 


bring an Action after the Return of ſuch Perſon, 
ſo as it be within ſuch Time of the Return as is 


limited by the 1 Fac. 1. c. 16. Stat, 4& 5 A, 


- 6: 1. 


Lunatics, 


N Caſe any Perſon, who ſhall be found a Lu- 
natic by Inquiſition taken by Virtue of a Com- 


miſſion under the Great Seal, or any Lunatic or 


Perſon under a Phrenzy, whoſe Perſon and Eſtate 
by Virtue of an Act of Parliament, ſhall be com- 
mitted to the Care and Cuſtody of particular Tru- 
Rees, ſhall marry before he or ſhe ſhall be declared 
of found Mind by the Lord Chancellor of Great 
Britain, &c. for the Time being, or ſuch Truſtees 
as aforeſaid, or the Major Part of them reſpective- 
ly, every ſuch Marriage ſhall be void. Sat. 15, 
x6 ©. 2: 64; ; 

Lunatics and Ideots, ſeiſed or poſſeſſed in Fee, or 
for Lives or Years, in Truſt, or by Way of Mort- 
gage, may by the Direction of the Court of Chan- 
cery, make Conveyances, Surrenders or Aſſign- 
ments of ſuch Eſtates. Stat. 4 Geo. 2. c. 10. 


Money 
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Money bꝛought into Court. 


H E RE muſt be a Motion to bring Money 
into Court, which muſt be made before the 


Defendant has pleaded, for the common Rule is, 


That the Defendant have leave to bring (io much) | 


Money into Court, and unleſs the Plaintiff accept; 
It with Coſts to be taxed in Diſcharge of the Suit, 


the Sum ſo paid into Court ſhall be itruck out of | 
the Declaration, and paid out of Court to the 


Plaintiff or his Attorney; and upon Trial, the 


Plaintiff not to be permitted to give Evidence for | 
| ſuch Sum. 


And the Plaintiff 's Attorney muſt be ſerved with 


a Copy of ſuch Rule, and at the ſame Time the 


general Iſſue delivered to him; and if he accepts 
of the Money in full Diſcharge, the Coſts mult be 


paid to the 'iime he takes it; but if he will not 


accept of it in full Diſcharge, he may take the 
Money out of Court in part of his Demand, and 


proceed in his Action; but if on the Trial he bas 
not a Verdict for more than what was paid into 
Court, he will be nonſuited, and muſt pay Coſts 


to the Defendant. 

The Party bringing Money into Court, mul 
pay to the Secondary (or to the Signer of the La- 
titat for him) for keeping the ſame. 205. for every 
100 J. and after that Rate for a greater or leſſer 
Sum. If under 10 J. to be paid 2s. Rig. E. 5 
Fac. 1. . N. 


Moꝛtgages. 


F, where Lands are mortgaged, the Mortgagor 

[| make a ſecond Mortgage thereof, without diſ. 
covering the firſt Mortgage, he ſhall forfeit his F- 

quity of Redemption ; and the ſecond mm 
all 


Motlons. Mon Pꝛos'. 


& M. c. 16. 

When an Ejectment is brought for recovering 
mortgaged Lands, Ic. if the Perſon having Right 
to redeem pay the Mortgagee, or bring into Court 
all the principal Money, Intereſt and Coſts, it ſhall 
be a full Satisfaction of the Mortgage; and the 


Mortgagee ſhall re- con vey the Lands, and deliver 


up the Deeds, &c. And on a Bill in Chancery to 


forecloſe the Equity of Redemption, the Court may 


make Orders on the Defendant's Application, be- 
fore the Cauſe is brought to a Icaring. 7 C. 2. 
c. 20. 


Motions. 


HE Court will inlarge no Rule for ſhew- 
ing Cauſe, unleſs Notice be given of Mo- 

tion to inlarge ſach Rule, and Affidavit made of 
ſuch Notice. And the Court will not ſet aſide 


any Judgment for Irregularity, unleſs Motion be 
made to the Court for that Purpoſe, before a Writ 


of Inquiry executed. Notice fæ'd up in the Pro- 
thanotaries Offices, M. 2 G. 2. C. B. 


| Jon Pꝛos'. 


F Declaration be not delivered or filed either 


of the Term the Proceſs is Returnable, or be- 
fore the End of the following Term, Non Pros” 
may be ſigned. No Rule is given to declare. 
Z. R. 


Upon all Proceſs returnable on any Return in 


any Term, the Plaintiff has Liberty to the End of 
the enſuing Term to deliver his Declaration to the 
Defendant's Attorney, or of leaving it in the Of- 
fice; and the Defendant's Attorney having entred 


his Appearance with the proper Officer, as of the 
f Term 


ſhall be intitled to redeem, & c. Stat. 4 & 5 N. 


284 Motices. 
Term in which the Proceſs is Returnable; and a. 

the End of the enſuing Term, or in 4 Days after A 
the End thereof, having given a Rule to declare, a b 
and called on the Plaintiff's Attorney or Clerk in Ml 0774 
Court (if he can be found,) the Defendant any that 
'Time in the Vacation of foch enſuing Term, after Hüft! 
the Rule for declaring is out, may ſign Non Prat Git 
for want of a Declaration, and not afterwards, Not 
and the Plaintiff ſhall not without Leave of the WY * t 
Court have any longer Time to declare in then az den 
above, other than the Time limited by the De. KL 
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# fendant's Rule. Reg. H.g A. C. B. 21. 
4 Declarations muſt be demanded cd a Note in M ' 
. Writing. Per Notice 6 in the * 16.2.0. = 
| an 
. . ®. . lon 
8 F a Cauſe has been Otices of Trial, aft. 
1 4 Terms after Iſſue or Inquiries in I 1< 
i Joined, a Term's Notice | London or Middleſex, I bis 
U of Trial muft be given. | (the Defendant dwelling tri 
4 If leſs than 4 Terme | within 40 Miles of Len. att 
is after Iſſue joined, 8 Days | don) to be 8 Days ex- il 
ti Notice is ſufficient, for |cluſive of the Day Where. tif 
0 Trial at any Aſſizes in | in Notice is given. And 1 D 
1 England. if the Defendant lives Pr 
0 Eight Days Notice t to above 40 Miles from B 
# be given of Trial in | London, 14 Days exclu- 

. London and Middhſox e, ex- | tive. Vid. Stat poſt. Ge 
5 eluſive of the Day that Eight Days Notice I} * 
. Notice is given, if De- excluſive to be given P 
. fendant lives within 40 [upon Trials in the 1 
5 Miles from thence, but | Country, and upon Writs ! 
-# if 40 Miles, or above, {of Inquiry, in Dower 1 
4 14 Days excluſive; And and Waſte, and all other 1 
'Þ if due Notice be not | Inquiries of Damages. Y} * 
4 given, the Court on Mo. And if Plaintiff give No- 
1 tion will grant a new | tice of Trial, and pro- 
' Trial. 2 Lilly 242. Vid. |ceeds not, the Plaintif * 
4] the late Stat. pol. L no! 


"WP a | Wa * — CHD. 


e 

And if Notice of Tri- 
abe given in London or 
Midaleſeæ, and not tried 
that Sitting, the Plain 
tit may try it the next 
Sitting upon two Days 
Notice; but if not tried 
at the next Sitting, then 
new Notice is to be given 
as at firſt, viz. 8 Days. 
2 Lilly 236. 

If one gives Notice of 
Trial to the Defendant, 
and does not try his 
Cauſe at the Day ap- 
pointed, but defers it 
longer than one Term 
after, he muſt give a 
Term's Notice before 
his Trial; but if he 
tries it the next Ferm 
after, there needs no new 
Notice, for if the Plain- 
tiff tries it not, then the 
Defendant may try it by 
Proviſo. Trin. 1652. 
B. S. 2 Lilly 240. 

Where the Plaintiff 
concludes to the Coun: 
try upon the Defendant's 


Notices. 


; CG: 

not to take it down to 
Trial without new No- 
tice to be given, as is 
before expreſſed, unleſs 
by Conſent or Rule of 
Court. But in London 
or Middleſæx, if Notice 
of Trial be given for 
one Sitting, and the 
Plaintiff be not provi- 
ded to proceed; if he 
give Notice before that 
Sicting, that he will try 
it the next Sitting, that 
to be held convenient 
Notice. In caſe of ſuch 
Warning and no Pro- 
ceeding, Defendant on 
Mocion to have his Cofts 
for his former Atten- 
dance, to be taxed by 
the Prothonotary ; un- 
leſs the Plainuf give the 
Defendant warning in 
convenient Time, that 
he would not proceed; or 
ſhew Cauſe to be llow- 
ed by the Court in ex- 
cuſe of ſuch Cofts. And 


Plea, and gives Notice 
of Trial upon the Paper 
Book. and thereepon the 
Defendant, to hinder the 
Trial of the Iſſue, De 
murs opon the Replica- 
en, and the Plaintiff 


ivins in Demurrer, and 


(Htains Judgment; the 
Neten- 


if the Plaintiff give No- 
tier (of Trial wal wi 


0 | ceed Fore Defendant 
may take it by Proviſo, 


giving Notice 8 or 14 
Days, as the Caſe re- 
qui: es. 
or 17:4dlz/ex if no Warn- 
ing for a Trial, then 
the Defendant not to 


And in London 


2 take 


285 
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Notices. 
B. N. | | | Ge . 
Defendant's Attorney | take it by Proviſo, to 


ſhall accept Notice of | try it the ſame Term; 
executing the Writ of In- | but afterwards he may, 


quiry, from the Time | giving 8 or 14 Days | 


of giving ſuch Notice of | Notice, as the Caſe re. 


Trial upon the Paper | quires. And Notice of | 


Book. Reg. H. 8G. 1. | Trial given to the At- 
torney of the adverſe 
Party good. And Oath 
made of want of No. 
tice to the Attorney, ty 
turn the Proof of No- 
tice given to the Party, 
upon him that brought it down to T'rial in that 
Caſe. And if Iſſue be joined above a Year ſince, 


in any Caſe, then one Term's Notice to be given 


of the Trial. Reg. M. 1654. 

Note; A Term's Notice muſt be given before 
the Eſſoin- Day of the Term. 

In all Caſes where the Plaintiff concludes a4 
Patriam, the Defendant's Attorney or Clerk in 
Court ſhall accept Notice of I'rial upon the Back 


of ſuch Pleading, whether the ſame be delivered 


to the Defendant's Attorney or Agent, or left in 
the proper Office, where the ſame may be left by 
the Courſe of the Court And ſuch Notice of 
Trial ſhal! be as good and effectual, as if Iſſue had 


been actually joined. Rep T. 2G. 1. C. B. 


The la mentioned Kule was made to prevent 


Delays in trying Cauſes where the Plaintiff in 


Pleadiag concludes ad Patriam, the Dztendant 
not beirg obliged to join Iſſue, or Demur till a 
th Day Rule to rejoin, Cc. ex pied ; and Plain- 
tiff's being delayed, by reaſon ui the Defendant's 
Attorney not being obliged to take the like Notice 
of executing Writs of Inquiry, it was afterwards 
ordered that, 


Where the Plaintiff concludes ad Patriam, and 


gives Notice of Trial __ the Back of his Plead- 


ing, 


Motices. 287 


ing, if the Defendant does not join Iſſue on ſuch 
Pleading before the Rule be out, in ſuch Caſe 
aſter Judgment obtained, the Defendant's Attor- 
ney ſhail accept Notice of executing a Writ of In- 
quuy, from the Time that Notice of Trial was 
iven on the Back of ſuch Pleading as aboveſaid, 
R. H. 66. 1. C. B. 

And where Defendant demurs to the Declara- 
tion, Plaintiff being delayed, becauſe of the De- 
ſendant not being obliged to accept Notice of In- 
quiry till after Judgment obtained, it was alſo af- 
terwards ordered, that, 

Where the Defendant demurs to the Plaintiff's 
Declaration, the Defendant's Attorney or Clerk in 
Court, ſhall accept Notice of exrcuting the Inquiry 
on the Back of the Joinder in Demurrer. And 
where the Defendant pleads ſuch a dilatory Plea 
that the Plaintiff is obliged to demur to, in ſuch 
Caſe the Defendant's Attorney or Clerk in Court 
ſhall accept Notice of Inquiry on the Back of ſuch 
Demurrer. Peg. T. 10 G. 1. C. B. 
Countermand of Trial at the Aſſizes not good 
unleſs Notice be given ꝶπ]α ͤ Days before the Com- 
miſſion Day. Reg. M 3 G. 1. C. B. 

But by Stat. 14 C. 2. c. 17. No Indictment, 
Information, or Cauſe whatſoever, ſhall be tried 
at N Prius, or at the Sittings in London or Weſt- 
minſter; where the Defendant lives above 40 Miles 
from thence, unleſs Notice of Trial in Writing 

has been given at leaſt (2) 10 Days before ſuch 
intended Trial. And in Caſe any Party has given 
{uch Notice, and does not afterwards countermand 
the ſame in Writing, at leaſt 6 Days before ſuch 
intended Trial, he ſhall pay the like Cofts and 


Charges 


(4) Q. How much was the Practice confidered or 
urderſ ond, fince 14 Davs Notice by the Rules and 
Pra Tice of B. R. and C. B. were to 3& given be- 
gore the making the faid At, 


288 Over. Paper⸗Books. 


Charges as if the Notice of the Trial had no: 
been countermanded. 


All Declarations and Pleadings to be delivered, 

all Demands made, and all Notices given, beſore 0 

9 o' Clock in the Evening. Reg. E. 10 G. 2. i 

C. 8 | | . | c 

Defendant ſhall be intitled to Coſts, if Plaintiff : 

don't execute ſuch Writ of Inquiry purſuant to ] 

Notice, or countermand the ſame in due Time, | 

Rr. T. 13G. 2G 2. C 

1 f 

0 

Oper, 

| F Writs, Bonds, and other Deeds to be de- l 

Q manded by a Note in Writing. Notice in 4 
the Prothonotaries Offices, M. 1 G. 2. 

0 

t 

Paper⸗ Books. : 

B. N. | CF. I 

PON reading HE Plaintiff's At- ®© 


any Record in torney ſhall de- 
Court upon Demurrers, | liver all the Demurrer 
Special Verdicts or Writs | Books to the Lord Chief 
of Error, and thereup | Juſtice and the ret of | 
on A Day is given to the Juſtices, and the De- V 
hear Counſel on both | fendant's Attorney ſhall 
Sides, Books ſhall be{ pay the Plaintiff's Attor- | 
delivered by the Attor- | ney for two of the ſaid ; 
ney of either Party to] Books, 2 Days at leaſt : 
the Judges of this Court, | before the Day appoint- li 
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4 Days before the Day | ed for Argument, and L 

ſo appointed, and the | the Defendant ſhall not fe 
M Exceptions which are be heard by his Counſel, tl 
„ inſiſted on to be marked | when the Cauſe comes A 

in the 2 of the | on to be argued, unleſs I 

Books. Reg, E. 2 Fac. 2. ſuch Payment be made. 

Lo Reg. M. 6 G. 2. f 


| 
In | | Ns 


Pleas. 
B. R. C. B. 
In all Cauſes in che No Cauſe in any 


Paper, where Books] Term to be put in the 


ovght to be delivered to | Book of this Court to 
the Judges, the Plaintiff, | be argued after the laſt 
or his Attorney, ſhall | Day of Arguments, un- 
give them to the Chief | leſs the Court be moved 
Juſtice and ſenior Ju- | thereupon, and ſhall or- 
ſtice, and the Defendant | der it. Reg. T. 12 G. 2. 
or his Attorney to the 
other Judges; and if 
one of the Parties neg- 
lefts, it ſhall be done | 
by the other, at the Coſts of the Party that neg- 
lets, before any Argument ſhall be made at Bar. 
Reg. M. 17 C. 1. B. R. 


In all Paper-· Books to be made up by the Clerk 
of the Paper, he ought to ſubſcribe the Names of 


the Council who ſigned the Pleadings, as well on 
the Part of the Plaintiff as of the Defendant ; and 
in all Books to be delivered to the Judges the 
Names of the Counſel who ſigned the Pleadings 
ought to be ſubſcribed. Reg. E. 18 Car. 2. 


Pleas. 


Vid. Tit. Abatement, Bar, Declarations. 


„ C. B. 
HERE a De- H E Plaintiff ha- 
claration is de- ving declared and 


livered before the Eſſoin- given Rule to plead, 
Day of the Term, De- the Defendant is to de- 
fendant has 4 Days in liver his Plea in Writing 
that Term to plead in to the Plaintiff's Attor- 
Abatement, without an | ney; but if not to be 
Imparlance. | found, or being found 

Only 4 Days Time | refuſes to accept it, then 
ſhall be allowed for De- | the Plea may be left in 

| fendants O the 
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Pleas. 


„ 
fendants from the Time 
of giving Rules to plead. 
Rep. 7. 1G. 2; 


C. B. 
the Office to ſave Judg- 
ment. Neg. M. 1654. 
Pleas, Replications, 


N. B. Sunday, or any and other Pleadings, to 


Holiday on which the 


Court does not ſit, is 
1eckoned a Day within 
this Rule, except the 
Sunday or ſuch Holiday 
happens to be the laſt of 
theſe 4 Days. 

Pleadings which ought 
to be left with one 
of the Clerks of the Pa- 
pers, or a Copy of ſuch 
Pleadings not to be de- 
Iivered or received, un- 
leſs ſigned by one of the 
ſaid Cleiks. Reg. 7. 
„ „ 46 by 
M. 2 W. & M. 

To be left, if the 


Plaintiff's Name begins 
with | 
A. with Mr. Benton, 


B. with Mr. New, 
and fo alternately thro' 
the Alphabet. 

Special Pleas or De- 
murrers not to be re- 
ceived by the Clerk of 
the Papers, before they 
be ſigned by Counſel. 
And the Clerks 
ſubſcribe the Name of 
ſuch Counſel to all Co- 
pies of Pleas and Paper 
Books by them made. 


ſhall 


— — 


be demanded by Note in 
Writing. Per Notice in 
the Prothonotaries Offices, 
M. 1G. 2. Bat 

Where the Declara- 
tion is filed, and Notice 
thereof given, there is 
no need of further call- 
ing for a Plea, Reg. M. 
1 G. 2. 

All Pleadings to be 


delivered, all Demands. 


made, nnd all Natices 
given, before ꝙ O Clock 
in the ning. Reg. 
E. 10G. 2. 
Defendant not to a- 
mend his Plea till Ap- 
pearance be 
4 C. 2. 
Rules to declare and 
plead not to be given 


after 3 Days excluſive 


after the End of any 
Term, and ſuch Rule 
to be out at 4 Days in- 
cluſive of the Day where- 


in the ſame 1s given. 


Reg. M. 1654. 


Attornies to 90 the like in 


Bocks for the "Ow Keg. F. 18 C. 2. B. X. 


Poſteas. 


entered. 


% oY 


Poſteas, 


BF 
VERY Attorney 
who receives any 


I. 


Poſſeas from the Clerk 
of, the Aſſiſes, or other 


Officer for returning 
Pofleas, ſhall get it 
marked by the Clerk of 
the Poſleas (Mr. Had. 
dock) within 2 Days 
after he receives it. 
Rep. T. 2 Tac l, 


Pꝛiſoners. 


„ = 3 : 
Proceedings againſt | 
them. 
OPY of Declara- 
tion not to be de- 
livered to a Priſoner in 
Cuſtody, before the Day 
of the Return of the 
Proceſs, upon which the 
Defendant was taken or 
charged in Cuſtody. 
Reg. E. 6 W. & M. 
Note; Declaration is 
commonly delivered to 
the Gaoler or Turnkey; 
there muſt be one Copy 
on double Peny ſtamped 
Parchment to file, and 
two on double ſtamped 


| 


CB. 


Inquifitions, they ſhall 
be immediately deliver- 
ed to the Clerk of the 
Judgments of the reſpec- 
tive Prothonotary, and 
ſhall not afterwards be 


| Reg. T. 13 G. 2, 


Cf: | 
Proceedings arainfl them 
in County Gaols. 


tion not to be de- 
livered to a Priſoner in 


Proceſs upon which the 
Priſoner is taken or 
charged in Cuſtody, is 
Returnable. Reg. E. 
WER i 

No Rule to be given 


appear and plead to a 
Declaration againſt him, 
till an Affidavit be filed 
with the Secondary of 
the Delivery of the 


Paper, 


1 Copy 


Fter final Jadg- 
ment has been 
ſigned upon Poſſeas and 


taken out of the Office 
without Leave of Court. | 


OPY of Declara-' 


Cuſtody until after the 


for the Defend.int to 
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Pꝛiloners. 


3 
Paper, one to deliver, 
and one to annex to 
the Affidavit of Deli. 
very. 

Rule to plead not to 
be given till an Affida- 
vit be filed with the 
Clerk of the Rules, of 
the Delivery of the De- 
claration, and the Time 
when, and to whom 


delivered, and that the 


Defendant was arreſted 
or Charged in Cuſicdy, 
by Proceſs of this Court, 
returnable before the 
Delivery of ſuch Copy ; 
(fee the Form in the Fir/? 
Part) and the Time, 
when ſuch Affida vit was 
filed, to be entred upon 


the ſaid Affidavit by the 


Clerk of the Rules, and 
a Copy of ſuch Afﬀidavit 
to be produced to the 


Prothonotary or Secon- 


dary before Signing 
Judgment. 43:4. 
Note; The ſaid Copy 
of the Affidavit mult be 
on a double Six-penny 
Stamp, and annexed to 
a Copy of the Declara- 
tion ; the Maſter will 
thereon give a Rule to 
appear and plead, and 
the Clerk of the Rules 
enters it in his Paper; 


but if the Defendant is 
in 


C. . 

Copy of the Declara- 
tion, and the Time 
when, and the Perſon 
to whom the ſame Copy 
was delivered; {/ze the 
Form in the Firſt Part) 
and a Copy of the ſaid 
Affidavit to be produced 
to the Prothonotary be- 
fore Judgment ſigned, 
together with a Certifi- 
cate from the proper 
Officer, that no Ap- 
pearance is entred with | 
him. Bid. | 
If a Copy of the De- 
claration be delivered 
before Men/. Paſc. or 
Craſtin. Animar. and 
Affidavit thereof made 
and filed, and the De- 
fendant does not enter 
Appearance with the 
proper Officer within 
10 Days after Eaſter 
or Michaelmas Terms 
reſpectively, Judgment 
may be entered againit 
him upon the Certificate 
be aforeſaid, if Rules 
have been given ; but 
if he does not enter Ap- 
pearance before the End 
of 10 Days after the 
Term, he ſhall imparl 
until the next Term un- 
leſs the Action be in 
London or Middleſex, 
and the Defendant be 
| in 


19:iſoners. 


B. R. 
in Cuſtody of the Mar- 
ſhal of B. R. no ſuch Affi 
davit is neceſſary, for a 
Rule to plead may be 
given with Mr. Munday 
of Courſe. 

Upon meſne Proceſs 
returnable the firſt Day 
of Eaſter or Michaelmas 
Term, if a Copy of the 
Declaration be delivered 
before Menſ. Paſc. or 
Craſtin. Animar. and 
Affidavit thereof made 
and filed, and the De- 
fendant does not appear 


before the End of 10 


Days after Ea/izr or 
Michaelmas Term reſ- 
pectively, ſudgment may 
be entered againſt him, if 
Rules have been given; 
but if he does appear 
before the End of 10 


Days after the Term, 


he ſhall imparl till the 
next Term; unleſs the 
AQion be in London or 
Middleſex, and the De- 
ſendant be in Priſon 
within 40 Miles of Lon- 
don or Weſtminſter ; then, 
tho' he does appear be- 
fore the Expiration of 
10 Days after the End 
of the Term, he ſhal! 
plead 2 Days before the 
Eſſoin-Day of the next 
| Term ; and in Deſaul. 
thereof, 


„ 


in Priſon within 40 


Miles of London or Nei- 


minſter, then, tho' he 
does appear before the 
Expiration of 10 Days 


after the End of the 
Term, he ſhall plead 2 


Days before the Eſſoin- 
Day of the next Term, 
and in Default thereof, 
Rules having been g1- 
ven, Judgment may be 
entered againſt him, as 
aforeſaid. 1bid. 

If a Copy of the De- 
claration may be deli- 
vered on or after Men/. 


| Paſe. in Eafter Term, 


or Cra. Animar, in 
Michaelmas, or in Hi- 
lary or Trinity Term, 
and the Plaintiff there- 
upon gives Rules to ap- 
pear and plead, if the 
Defendant 
Appearance 2 Days pre- 
ceding the Eſſoin · Day 


of the next Term, he 
ſhall impar! until the 


ſaid next Term; but if 
he does not appear with- 
in that Time, judgment 
may be entered againſt 
him, as aforeſaid. Bid. 
If a Writ be Return- 
able in one Term, and 
a Copy of the Declara- 
tion be delivered before 


the Eſſoin- Day of the 


03 next 
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thereof, 
been given, judgment 


nern 3 
* * 4-5 2 


Pꝛiſoners. 


3 
Rules having 


may be entered againſt 


him as aforeſaid. 5d. 


If a Copy of the De- 


cla ration be delivered on 


or after Men/. Paſc. in 
Kafter T erm, or Craft. 
Animar. in Michaelmas 
Term, or in Hilary or 
Trinity Term, and there- 

upon the Plaintif gives 
Rales to appear and an- 

{wer, then if the Defen- 
dant appears 2 Days be- 
fore the Eſſoin- Day of 
the next Term, he ſhall 
imparl until the ſaid 


next. Term : But if he 


does not appear within 


that Term, Judgment 


may be given againſt 
him. JUbid. 

If a Writ be return- 
able in any Term, and 
a Copy of the Decla- 
ration has been deli- 
vered before the Effoin- 


Day of the next Term, 
the Plaintiff in ſuch naxt 


Term may give Rules 
to appear and anſwer ; 


and if the Defendant 


does not appear and 
plead upon the Expira- 
tion of the Rules, judg- 
ment ſhall be given 


againſt him. Lid. 


If 


| 


C. B. 

next Term, the Plaintif 
in ſuch next Term may 
give Rules to appear and 
| Plead ; and if the De. 
fendant does not appear 
and plead by the Time 
the Rules are out, Judg- 
ment may be entered 
againſt him. . 

It Declaration be not 
left in the Office before 
the End of the next 
Term after the Procets 
15 returnable, and an 
Affidavit made and filed 
as aforeſaid, before the 
End of 20 Days after 
ſuch Term (ZEafter Term 
excepted, and within 10 
Days after £after Term) 


| the Priſoner ſhall be dit- 


charged upon entering 
Appearance, by Super. 
ſedeas. Ibid. 

But ſee if di ſebarging 
Priſoners, poſt. 

If any Gaoler or 
Keeper of a Priſon, ha- 
ving received a Copy 
of a Declaration againſt 
any Priſoner in his Cu- 
ſtody, ſhall ſuppreſs the 
ſame, and not deliver it 
forthwith to ſuch Pri- 
ſoner, an Attachment 
ſhall be iſſued againſt 
him. Bid. For the 
Time of Declaring, Pro- 
ceeding to Judgment or 

E xecu- 


FO fn 

Tf Declaration be not 
fled before the End of 
the next Term after the 
Writ or Proceſs (by 
which the Priſoner was 
taken or charged in Cu- 


ſtody) is returnable, and | 


an Afﬀidavit made and 
filed in manner afore- 
ſaid, before the End of 
20 Days next after ſuch 
Term, the Priſoner ſhall 
be diſcharged by com- 
mon Bail figned by one 
of the Jultices of this 
Court. Bid. | 
If a Gaoler or Keeper 
of a Priſon, having re 
ceived a Copy of a De- 
claration againſt a Pri- 
ſoner in his Cuſtody, 
ſuppreſs the ſame, 'and 
not deliver it forthwith 
to ſuch Priſoner, an At- 
tachment ſhall be iſſued 
againſt him. Bid. 


Of diſcharging Priſoners. 


IfaDefendant be com- 
mitted into the Cuſtody 
of the Marſhal, or be 
charged in his Cuſtody, or 
be arreſted or committed 
by Proceſs of this Court, 
into the Cuſtody of any 
Sheriff, or other Officer, 
at the Suit of any Plain- 

tiff, and fhal} remain in 
Cuilocy 


Puſſoners. 


b. . 
Execution, vid. poſt, con- 
cerning diſcharging Pri- 


ſoners, | 


Preceedi ngs against them 
in the Fleet. 


No Copy of a De- 
claration delivered at the 
Fleet Priſon againſt a Pri- 
ſoner there, ſhall be a 
ſufficient Charge to hold 
ſuch Priſoner to Bail, 
or to retain him in Cu- 
ſtody for want of Bail; 
unleſs an Affidavit that 
the Plaintiff's Cauſe of 
Action amounts to 10. 
or upwards, be firſt 
made and filed in the 
Prothonotary's Oilice, 
and anIndorfement made 
by the ſaid Prothonotary 
or his Deputy, upon 
ſuch Copy of a Declara- 
tion, ſignifying the Sum 
of Money ſpecified in 
ſuch Affidavit, for which 
Sum ſo indorfed Bail 
ſhall be required and for 
no more. Reg. H. 8 
8 De 34 

N. B. The Declara- 
tion muit be entred be 
fore it be delivered to 
the Clerk of the Papers 
of the Fett. And there 
is no need of Procels' to 


charge the Deſendant in 
O 1 Cuſtagy 


3 
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Notice to the Plaintiff 


Plaintiff obtains Judg- 


B. R. 
Cuſtody 2 Terms, and 
the Plaintiff does not 
declare againſt him with- 
in that Time; ſuch De- 
fendant after the End 
of the ſecond Term af- 
ter ſuch Impriſonment 
[(N. B. The Ter m where- 
in the Writ is returnable 
7s accounted one} ſhall 
be diſcharged out of 
Priſon, upon filing com- 
mon Bail, ſigned by one 
of the Juſtices of this 
Court, without giving 


—— 


or his Attorney. And 
if the Plaintiff declares 
and does not proceed to 
Trial or Judgment with- 
in 3 Terms after Decla- 
ration delivered; or if 


ment, and does not 
charge the Defendant in 
Execution within two 
Terms after Judgment 
obtained, ſuch Defen- 
dant may file common 
Bail, or have a Super- 
ſedeas, to be granted by 
a judge, if Cauſe be not 
ſhewn to the contrary 
by the Plaintiff or his 
Attorney, on Notice gi- 
ven to either of them 
by the Defendant; and 
Oath thereof to be made 
if the Plaintiff does not 

| appear 


Pꝛiſoners. 


„ 
Cuſtody there, as there 
is when in Newgate, 
Ludgate or other County 
Gaols. 


Of diſcharging them fer 
want of Declaration. 
If Defendant be com- 
mitted to Priſon by Pro- 
ceſs out of this Court, 
or Habeas Corpus, the 
Priſoner entring his Ap- 
pearance, and giving a 
Rule to declare, the 
Plaintiff not declaring 
before the End of the 
next Term after the 
Commitment, the De- 
fendant to be diſcharged 
by Superſedeas in the 
End of the next Term, 


and Liberty for the 


Plaintiff to declare upon 
that Appearance the next 
Term after that at far- 
theſt. Reg. M. 1654. 
If the Plaintiff does 
not remove the Defen- 
dant, to the Fleet by 
Habjas Corpus, and the 
Priſoner enter Appear- 
ance {as mentioned in 
the former Part of this 
Rule under the Title Ha- 
beas Corpus) he may be 
diſcharged by Super/edea; 
in the End of the third 
Term after. the Arreſt, 
and the Plaintiff may 
declare 


Pꝛiloners. 


J. E. 1 3 | 
appear to ſhew Cauſe as | declare upon ſuch Ap- 
aforeſaid, Jia. pearance the Term fol- 


lowing, but not after ; 

but if ſuch Prifoner cauſe 

Appearance to be entred 

for him by Attorney, 

I and cauſe Notice thereof 

to be given to the Plaintiff or his Attorney, and 

if Oath thereof be made in Writing, and filed in 

Court, unleſs the Plaintiff declares againſt him in 

the Term after ſuch Appearance, he may be diſ- 

charged by Super/edeas, ſo as Oath be made by 

the Attorney for the Defendant, that no Declara- 

tion had been delivered or tendered to him. And 

the Plaintiff may declare againſt him the Term 

next after ſuch Appearance entred, but not after- 

wards. Reg. H. 14 & 155 C. 2. 

If a Defendant render himſelf or be rendered to Aer Sur- 
the Fleet in Diſcharge of his Bail, where there was render. 

no Declaiation againſt him before ſuch Render, 

unleſs the Plaintiff declares againſt him within 2 

Terms after ſuch Render; and where any Decla- Declara 

ration has been before delivered, or Judgment has 707. 

been had before Render, unleſs the Plaintiff pro- 

ceed to Judgment within 3 Terms after Render Judgment. 

(the Defendant having appeared}, and charge ſuch 

Deſendant in Execution within 2 Terms after Judg- Execution. 

ment obtained, ſuch Defendant may be diſcharged 

out of Cuſtody, by Super ſedeas, to be allowed by 

a Judge, if Cauſe be not ſhewn to the contrary by 

the Plaintiff or his Attorney, upon Notice to either 

of them given by Defendant's Attorney or * * 

and Oath made of ſuch Notice given. Reg. E. 8 


S. 1. K | 
If Plaintiff declares againſt any Defendant in General 


Cuſtody of the Warden of the Fleet, or of any Rule. 
Sheriff, or other Officer, and does not proceed to 
Judgment within 3 Terms after Declaration de- Judgment. 


liyered, incluſive of the Term in which che Decla- 
0 | ration 
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08 Pꝛivileged Perſons. 

ration is delivered, the Defendant having appear— 
ed; or after judgment, does not charge the De- 
Execution fendant in Execution within 2 Terms after Jodg- 
ment, including the Ferm in which the Judgment 
ſhall be ſigned, then the Defendant may be dil. 
charged out of Cuſtody by Super ſedeas, to be al- 
» lowed by a judge, if Cauſe be not ſhewn by the 
Plaintiff or his Attorney, why the Plaintiff had nat 
proceeded to Judgment or Execution, upon Notice 
to either of them given by the Defendant's Attor- 
ney or Agent, and Oath. made of ſuch Notice 

given. Reg. E. 8 G. 1. 


Paivilened Perſons, 


A Suit in any Court of Record or Equity 
may be commenced againſt a Peer, Member 
of the Houſe of Commons, or their Servants, or 

any other Perſon intitled to Privilege of Parliament,. 

immediately after the Diſſolution or Prorogation 
of Parliament, until a new one meets, and imme- 

diately after the Adjournment of both Houſes for 

above 14 Days till they re aſſemble. And if any 
Perſon have Cauſe of Action or Complaint againſt 

-a Peer, after ſuch Diſſplution, &c. he may have 
ſach Proceſs out of the K. B. C. B. and Scacc. as 

he might have had out of Time of Privilege, and 
. e any Knight, Citizen or Burgeſs, or other 
erſon intitled to Privilege of Parliament aſter 

Diſſolution, c. by Summons and Dittreſs infinite, 

or by original Bill and Summons, Attachment and 
Diſtreſs infinite, until they enter a common Ap- 
pearance or file common Bail : And any Perſon in 

the Times aforeſaid may exhibit a hill againſt any 

Peer, Sf. in the Chancery, Exchequer or Duchy 

Court, and proceed thereupon by Letter of Subpeyna: 

as ufual, and upon leaving a Copy of the Bill 

with the Defendant, or at bis laſt Place of Abode, 

may proceed thereon; and for want of Appearanee- 

or 


Pꝛomiſtozy Notes. 

or Anſwer, or for Non Performance of any Order 
or Decree, may ſequeſter the Eltate of the Party, 
but ſhall not arreſt the Body. And where any 
Plaintiff is ſtayed by Privilege of Parliament, he 
ſhall not be barred by the Statute of Limitation, 
And no Suit againſt the King's original and imme- 
diate Debtor, or againſt any Perſon liable to render 
Account to his Majetty for any Part of his Reve- 
nues, or other original and immediate Duty, or 
the Execution of ſuch Proceſs, ſhall be impeached 
or delayed by Privilege of Parliament; yet ſo 
that the Perſon of ſuch Debtor or Accountant be- 
ing a Peer ſhall not be arreſted ; or being a Mem- 
ber of the Houſe of Commons, ſhall not be arreſt- 
ed during his Privilege. Stat. 12 & 13 V. z. 
c. 3. 11G. 2. c. 24. Vid, Tit. Arreſts (D). 


Pꝛomiſloꝛy Notes. 


LL Notes ſigned by any Perſon or Porous, 
| A Body Politiek or Corporate, or by the Ser- 
vant or Agent of any Corporation, Banker, Gold- 
ſmith, Merchant or Trader, who is uſually in- 
truſted by them to ſign ſuch Promiſſory Notes for 
them, whereby ſuch Perſon, &c. ſhall promiſe to 
pay any other Perſon, c. or Order, or Bearer, the 
Money mentioned in ſuch Note, ſhall be conſtru- 
ed to be by virtue thereof due and payable to ſuch: 
| Perſon, Se. to whom the ſame is made payable.. 
And ſuch Note payable: to ſuch Perſon, Se. or 
Order, ſhall be aſſignable over in Manner as Inland 
Bills of Exchange are, by Cuſtom of Merchants; 
and the Perſon, &c. to whom the Money is pay- 
able, may maintain an Action for the fame, as 
they might upon ſuch Bills of Exchange. And 
the Perſon, fc. to whom aſſigned or indorſed, N 
may maintain an Action againſt the Perſon, Se. 
who ſigned, or any who indorſed the ſame, as in 


Caſes of Inland Bills of nn and recover: 
Damages 
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Becozd of Miſi Paus. 


Damages and Coſts of Suit, and in Caſe of Non- 


ſuit or Verdict againſt the Plaintiff, the Deſendant 
ſhall recover Coſts. Such Actions ſhall be brought 
within the Time limited per 21 Fac. 1. c. 16. 
No Body Politick ſhall have Power to give out 
Notes other than they might before this Act. Sat. 
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See "Title Bills of Exchange. 


Reco2d of Nili Pius. 
Vid. Trials. 


B R. 
Ecord of N Prius 
not to be ſealed, 


until the Iſſue, or Pare | 


thereof, be entred upon 
a numbered Roll; and 
fuch Iſſue ſhewn to the 
Secondary, and by him 
ſigned. Reg. T. 1 
Fac. 2, | 
Records of N. Prius 
in London or Middle/ex 


to be ſealed on or before 
the reſpective Days ap- 


pointed in the Sittings 
Paper for their Trial. 


Reg. E. 7 G. 1. 


Record ſor Trial at 


the Aſſizes not to be 


ſealed after the End of 
three Weeks from the 
End of the Term. Reg. 
7, 1 C. . 

Attornies of this Court 
who are named in any 


Record of Ni Prius, 
| and 


| CS. 
lis to. be tried by 
Nif Prius in London 
or Middleſex, upon a 
Record of a precedent 
Term, the Copy of the 
Iſſue to be brought to 
the Clerk of the Trea- 
fury, for the Ingroſſing 
the Record 4 Days at 
leaſt before the Day of 
Trial. Reg. M 16; 4. 
Record not to be ſign- 
ed before the Iſſue be 
entered upon the Roll. 
bid. | 
The Prothonotaries to 
take Care that every Re- 
cord of Nig Prius ſign- 
ed by them, be ingroſ- 
ſed in a fair legible Cha- 
racter, and ſo entered on 


the Roll, and every 


Pleading to begin with a 
new Line, and the firſt 
Word thereof in a great- 

| er 


e C. B. 

and attends himſelf at | er Character than the 
the Aſſizes, ſhall pay | reſt. And in all Actions 
more for putting in the | that have divers Narrs to 
Record than the Attor- | be figured in the Margent 
nies of the Common jof ſuch Record ; or the 
Pleas do in like Caſes. | Prothonotary not to fign 
Reg. E. 13 Jac. 1. the ſame. And the Clerks 
| | | of the Treaſury that in- 


Prius, to take the ſame Care of all Records made 
out of the Treaſury. And the Records to be of the 
ſame Breadth as the Rolls. Reg. T. 29 C. 2. 
G. 

Records for Trial at the Afzes to be f igned by 
the Prothonotary, and ſigned and ſealed by hs 
Clerk of the Treaſury, within 3 Weeks after the 
End of every Hilary and Trinity Terms, and not 
afterwards, except for reaſonable Cauſe a ſpecial 
Warrant for the ſame be obtained. Reg. 29 C. 2. 
Cob - 

The Clerk of the Treaſury ſhall not fign or ſeal 
any Record of Ni Prius unleſs firſt figned or 
ſtamped by the Clerk of the Warrants, that it may 
e that Warrants of Attorney are filed. Reg. 

H. 2 & 4 . 

And = Clerk of the Warrants 1s to attend the 
Treaſury where the Records are ſealed, 3 Weeks 


after every iſſuable Term, or ſo long as Records 


are ſealed without a Judge's Warrant, there to 
receive and take the ſaid Warrants of Attorney. 


Reg. H. 2 & 3 Fac. 2. C. . 


Recoverſes. 


Ommon Recoveries are valid without the Sur- 
render or Concurrence of Leſſees for Life; 
provided that the Perſon to the firſt Eſtate for Life, 


or other greater Eſtate in Remainder next after 
= ſuch 


groſs Records of N 
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Recoveries. 


ſuch Leſſees, ſhall join in making a Tenant to the 
Præcipe. Aﬀer twenty Years Poſſeſſion, the Deed 
making a Tenant to the Precipe, and declaring 
the Utes of a Recovery, ſhall be Evidence that the 
Recovery was duly ſuffered, in Caſe no Record of 
the Recovery can be found. Every Recovery after 
twenty Years ſhall be deemed-valid, if it appears 
upon the Face of it that there was a Tenant to 
the Writ ; and if the Perſon joining in ſuch Re- 


covery had a ſufficient Eſtate, and had a ſufficient 


Power co ſuffer the ſame, notwithſtanding the Deed 
making a Tenant to the Præcipe be loſt. Every 
Recovery ſhall be valid, notwithſtanding the Fine 
or Deed making the Tenant to the Writ was le- 
vied or executed after Judgment given in the Re- 
covery ; if levied or executed before the End of 
the 'Tetm, Stat. 14 Geo. 2. c. 20. 

By Stat. 24 G. 2. c. for the Abbreviation 
of Mich. Term, it is enacted, for the more 
ſpeedy perfecting Recoveries, that from and after 
the Feaſt day of Sr. Michael 1752, all and every 
Writ of Summons ſhall be abridged to four Re- 
turns incluſive, therefore the Summons muſt now 
be returnable the fourth Return after the Return 
of the Writ of Entry, including the Return of the 
Writ of Entry for one; as if the Writ, of Entry 
is returnable on the Morrow of A Souls, then 
the Summons muſt be returnable from the Day of 
St. Martin in fifteen Days. 


N. B. Tt it hkewiſe further enacted by the ſaid 
Act, That from and after Mich. 1752. all 
Writs and Proceſs hereafter to be made out 
of any of his Majeſty's Courts at Weſiminſter, 
and having Day: from the fourth Day of the 
Morrow of the Aſcenſian, to the Morrow of 
the Holy Trinity, ſhall be good and effectual, 
notwithftanding there be not fifteen Days be- 
tween the Teſte, and the Return of the ſaid 
Writs, Attorney s Prada, Epitomizeg, p. 26. 

3 i Returns 


Returns of (Writs. 


F Sheriffs, Under-Sheriffs, Bailiffs of Liberties, . 


and their Deputies, and other Bailiff: of She- 


riffs, Sc. wilfully delay the Execution or Return 


of any Proceſs or Execution, or ſhall take any 


undue Fees for the ſame, or ſhall give Notice to 
the Defendant, thereby to fruſtrate the Execution: 


of any Proceſs or Writ, or having levied Money, 


ſhall detain it in their Hands after the Time of 
the Return of their Writs,. beſides the ordinary 


Courſe of Amerciaments (the Contempt or Miſ- 
demeanor appearing) an Attachment, Information, 


Commitment or Fine to be as the Caſe requires; 


as well in the Cale of a late Sheriff, Sc. as of the 


preſent 3 and Sheriffs on taking exceiſive Fees for 


executing Writs of Poſſeſſion, or Reſtitution of Poſ- 
ſeſſion, to be puniſhed on Complaint. Reg. M. 
"$054. EC. 3: 
If a Sheriff, Under-Sheriff, or other Officer ha- 
ving the Return of Proceſs of this Court, or of 
any Precept or Warrant thereupon, {hall neglect 


or refuſe to return the ſame within 6 Days after 


Service of a Rule for that Purpoſe, he ſhall be li- 


able to pay the Coſts nas: by ſuch Neglect, 
to be taxed, Reg. E. 8 G. 1. C. B. See Title 


Sheriff. 


Bolts, 
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tred fairly on the Roll, 


before ſigned; and the 


Rolls. 


., 

Ecord of N Prius 

R is not to be ſealed 
or paſſed at the NA 
Prius Office by the Ca- 
os Breu. or any Clerk 
of that Office, before the 
Iſſue in that Cauſe be 


fairly entred on Record, 


or an Incipilur thereof | 
made; and ſuch. Entry 
or Incipitur, with the 
Record of N Prius to 
be firſt brought to and 
ſigned by the Secondary, 
for which no Fee ſhall 
be demanded or paid, 
but the uſual Fee due to 
the Chief Clerk for the 
Entry of ſuch Iſſue on 
Recoid. Reg. M. 5, A. 
Judgments to be en 


— 


or an Incipitur thereof, 


Names of the Plaintiff 
and Defendant, the 
County and the Nature 
of the Action, with the 
Attorney's Name, to be 


entered in a Book to be 
kept by the Secondary, 
for which nothing ſhall 
be paid but the accuſtom- | 
ed Fee for entering ſuch 
Jadg- 


C. 8. 

H E Prothonota- 

11es not to deliver 
any Rolls but to the 
Hands of ſome known 
Attorney or Clerk of 
their reſpective Offices. 
Reg. E. 34 C. 2. 

Rolls not to be de- 
liveied to Defaulters in 
not bringing in Rolls 
in due Time, until they 
have brought in ſuch 
former Rolls; and every 
Attorney or Clerk who 
ſhall receive any Roll, 
Plea or Common, ſhall 
fet his Hand to the 
Prothonotary's Book for 
the Receipt of the ſame. 
ne E. 34 C2: | 

Rolls not to be carried 
into the Country ; Offen- 
ders to be proceeded a- 
gainſt for Contempt. Reg. 
N. 165 4. Z. 34G. 2. 

— to be entred of 
the Term they are join- 
ed, and not of a ſubſe- 
quent Term; and Pro- 
thonotaries are not to 
ſign any Record of Nif 
Prius, until the ſame or 
an Incipitur be entred on 


Record, and the Fees 
pad 


Volls. 


| B. R. 
Judgment. Neg. M. 


$A 

Rolis to be in a fall 
fair Hand, with a Mar- 
gent of an Inch at leaſt, 
and a convenient Di- 
tance at the Top for 
binding up, and at the 
Bottom, that the Wri- 
ting be not rubbed out. 
Ree. RH. 1057. © 

Clerks and Attornies 
who enter Cauſes on Re- 
cord, to enter in the Be- 
ginning Warrants of At- 


torney for Plaintiff and 


Defendant. Reg. E. 4 
Tac. 2. 

Attornies ſhall bring 
in the Rolls of Trinity, 
Michaelmas and Hilary, 
before the Eſſoin Day of 
every ſubſequent Term ; 
and the Rolls of Fafter 
Term before the firſt 
Day of Trinity Term. 
Reg. M. 5, A. 


| 


Rolls 


| 


G. 
paid for the Entry. Reg. 
Z. 5 & M. 
Rolls, Plea or Com- 
mon of Eaſter Term to 


be brought into the Of- 


fice where they were 
received at or before the 
firſt Day of Trinity 
Term, the Rolls of 771 
nity Term at or before 
Michaelmas Day, the 
of Michaelmas 
Term at or before the 
fixth of January, and 
the Rolls of Hilary 
Term 4 Days before 
E after Day. Reg. E. 34 


2. 

The Clerk of the Ef- 
ſoins, a Fortnight with- 
in every Term, to lay 


before the Court an Ac- 


count of what Rolls are 


wanting, together with 


the Attornies Names that 
took them out of the Of- 
fices, that the Court may 
proceed apainſt them, 
Reg. M. 6 G. 1. 


Scire 
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And every Writ of Alia. 


Stcire Facias. 


#. 
Lias Scire Facias not 
to be iſſued till the 
firſt be returnable, Reg. 
7:8 #. 1- 


Every Writ of Scire 


Facias, of which Notice | 
ſhall be given to the 
Defendant, ſhall be de- 


livered to or left in the 


Sheriff's Office 4 Days | 
before the Return of ſuch | 


Writ, excluſive of the 


Day on which ſuch Writ | 


is returnable. And eve- 


ry firſt Writ of Scire | 
Facias oh which a Ni 
is returned, ſhall be de- 


livered to or left in the 
Sheriff's Office ſome 
Time before the Return. 


Scire Facias ſhall be de- 
livered to or left in the 
Sheriff's Office 4 Days 
excluſive before = Re- 
turn. And every She- 


riff ſhall: indorſe on the 


Writ the Day on which 
it was delivered to him, 
or left in his Office. N. 
E. 0 G. „ 0 


b 
: 
$ 
i 
J 


Code 

Cire Facias to be en. 

tred in the Prathono- 
tary's Office on the Re- 
membrance, Which will 
not be lent out for that 
Purpoſe. Milice in thz 
Offices, T. 10 G. 2. 


Sheriff. 
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 Sherif, 


Heriffs at the Expiration of their Office are by 

Indenture and Schedule, to turn over all Writs 
and Proceſs unexecuted to the ſucceeding Sheriff, 
v ho 15 to execute and return the ſame. And no 
Sheriff is to be liable to be called upon to make a 
Return of any Writ or Froceſs, unleſs he be re- 
quired ſo to do within fix Months after the Expi- 


ration of his Office. 20 Geo. 2. c. 37. 


| Treſpaſs, 
(A) Who ſhall have it. 


E that taketh only the Profit of the Soil of 
another's Land, fhall not have Treſpaſs 
guare clauſum fregit, 15, Hen. 7. 14. becauſe he 
hath no Intereſt in the Soil. 

He that hath certain Acres of Land annuatim, 
ſhall have Treſpaſs, for he hath a Term in thoſe 
Acres of Land. 

An Adminiſtrator ſhail have Treſpaſs for Goods 471». 
of the Inteſtate taken out of the Poſſeſſion of the Arator. 
Adminiſtrator. Regi. Orig. 94. 4. 22 Edw. 4. 

120. . 32. 0 

An Adminiſtrator ſhall have Treſpaſs for Goods 
taken out of the Poſſeſſion of the Inteſtate, in re- 
ſpect of his Intereſt in them. Nat. Br. 92. 4. 
144 Ft. | 

An Executor ſhall have it, per Stat. 4 Edw. 3. piyuuy 
cap. 6. and the Statute of 31 Fav. 3. gives the 
ſame Remedy to an Adminiſtrator, but this is by 
the Equity of the Statute 4 Eaw. 3. cap. 7. 24 
Hen. 7. 10 4-2 | 
An Adminifrator ſhall have an Action of Treſ- gans 


paſs before the Adminiſtration committed to him; [lrator. 
. but 
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Huſband 


and Wife, 


Treſpaſs. 


but not againſt him that juſtifies under the Ordi. 
nary, for he was Adminiſtrator pro tempore, 18 
Hen. 6.22. pl. 7. 36 Hen, 6. 8. a. Regiſt. Orig. 
102. 5. that is, for Gocds taken before the Ad. 
miniſtration granted. 

Huſband and Wife Executrix to B. join in Tre. 
paſs for taking the Goods during Coverture, 21 
Edw. 4. 5. and good, in reſpect of the Huſband's 


Intereſt in Right of his Wife, viz. in taking her 


Goods. 

In a Treſpais done to the Wife ſole, who takes 
a Huſband, they ſhall have Treſpaſs in both their 
Names, Nat. Br. 87. H. Reg. Orig. 95. a. for 
the Damages do concern the Huſband, 21 Hen. 6. 
30. pl. 16. Lib. Intra. 6. 50. e. ſect. 3. and the 
Count ſhall be bona & catalla of the Wiſe. 7 Hen, 
7. 2. vide 14 Eliz. Dyer 305. pl. 59. the Count, 
Lib. Intr, 650. c. ſect. 3. 

Huſband and Wife may join in Treſpaſs for the 
beating of the Wife, 46 Ed. 3. 3. pl. 5. 22 
Mee 60, Fc. 87. Regift. 105. b. Lib. Intra 612. 
and 668. c. e. 4. for he is damnified by it, as 
well as his Wife, viz, by loſing his Labour and 


Society. 


So for Impriſonment of the Wife, 5 Rep. 39. 8. 
But if they join for Battery of bor, this 5 #Ang 
for the Battery of the Huſband, 9 Edo 4. 54. 3 
Edw. 3. Brev. 737. for the Battery of the Hoſ- 
band is not the Battery of the Wife; and ſo as to 


that, ſhe has no Cauſe of Action. And if they 


brought a "Treſpaſs for beating and taking away 
of Goods daring the Coverture, the Writ ſhall ſay 
de bonis of the Huſband; for the Wife cannot have 
a Property during the Coverture. Regi. Orig. 
1 
And if the Huſband and Wiſe are beaten, they 


| ſhall have ſeveral Actions, Regiſt. Orig. 105. quia 


tranſere/}io perſonals ought to be brought only by 
the Perſon injured, 


Treſpaſs 


Treſpaſs, — 8 
Treſpaſs quare domum ſuam fregit, & maremium 
inde aſportawit, & c. being the Houſe of the Wile, 


is good by the Huſband alone, becauſe he may pull 


it down —_ ſell it, 43 Edu. 3. 16. pl. 15. & fol. 
26. pl. 6. Q: it ſeems ſo, becauſe he cannot be 
ſued for it during the Coverture. 
So for Deeds concerning the Land of the Wife, 
8 Hen. 5. 9. fl. 13. for Deeds are Chattels, though 
they concern the Realty. 
So for taking away of his Wife and his Goods, 
Nat. Br. $9.0. 43 Edv. 3. 23. l 15.13. Regiſt, 
Orig. 97. a. for on is given by We/im. 1. cap. 12. 
& Weſt. 2. cap. 3 
A. lets Land — . for to ſow, and 4 to have He that 
the Moiety of the Corn, yet B. cannot have T'ref- haf not 
paſs guare clauſum fregit againſt him for waſting Soi]. 
of the Corn, for he hath Intereſt in the whole 
Crop, Hill. 30 Blix. Hare verſus Oakely. And 
although this was not pleaded in Abatement, yet 
the ſpecial Matter being found, the Plaintiff ſhall 
not have Judgment, becauſe it appears to the Court, 
they cannot be disjoined to have an Action in ſuch 
Form. For they are upon the Matter Joint-Te- 
nants of the Land. 
He to whoſe Uſe, ſhall not have Treſpaſs in his pp, ;, 
own Name, but inthe Name of the F coffees, 17 avboſe Uſe. 


Hes. 7. 41 $62. for the Ellate in Law is in 


them. 
A Cepyholder ſhall have Treſpaſs for the break- Copybolder. 
ing his Cloſe, and cutting the Trees, 4 Rep. 21.6. 
No. Lib. Intra. 644. c. /ed. 3. for he hath an In- 
tereft in both to ſome Purpoſes. | 
He ſhall have it againſt the Lord, 4 Rep. 22. a. 
for the Lord in this reſpect is in no better Condi- 


tion than a Stranger. 


An Executor ſhall have Treſpaſs for Goods taken x cf, 
out of the Poſſeſſion of the Teltator. Naz. Br. 87. 
7. Regist. 98. 

Executor ſhall have Treſpaſs de bonis Teftatoris 
Aſpertatis in cuftodia ſua rxifien. Regiſt. Orig. 94. 
4. 2 Hen. 7. 15. 1 A. 
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Treſpaſs. 
takes Adminiſtration of the Goods of B. 
and proves a Will, by which he was made Exe. 
cutor, and brought Treſpaſs againſt 4. for the 
Goods ; it lies, although the Adminiſtration was 
not repealed; for the Adminiſtration was void 


from the Beginning, Mic. 12 Fac. B. R. Fiſher 


and Vun, becauſe there was a Will made. 

Treſpaſs lieth by a Gaoler againſt one that 
takes a Priſoner from him; for the Gaoler is li- 
able for the Perſon ; but a good Bar, that he is not 
Gaoler, becauſe it is the Ground of the Action. 
4 Edw. 4. 6. pl. 7. —A A 

Church-Wardens ſhall have Treſpaſs for the 
Goods of the Church taken in their Time, or 1 
the er of their Predeceſſors. Naz. Br. 91. k. 
10 Hen. 7. 9. pl. 5. for they are intruſted with 
them to ho Uſe of the Pariſhioners. 

A Grantee of Herbage of Land ſhall have Tre- 
ſpaſs guare clauſum frepit for the Graſs, but not 
for the other Profits of the Land, as Fruit-Trees 
and the like, Dyer 285. pl. 40. for he hath no- 
thing but the Herbage granted unto him. 

The Heir ſhall have Treſpaſs for taking of a 


| Deed concerning Land to him deſcended, and it is 


good, although he doth not ſay, frigian ſuum, 
becauſe of Neceſſity it mull. belong to him, 1 Edu. 
3.18. pl. 11. for it goes along with the Inheri- 
tance. 

But not againſt an Executor that taketh a Box 
with Deeds, 1. Becauſe the Box appertaineth to 
him. 2. He hath not Knowledge what was in 
the Box, 3. The Heir hath other Remedy 
againit him, cilicei a Detinue, 43 Edw. 3. 24. 


$6: 4- becauſe the Box and Deeds come to him in 


a lawſul Way, though he cannot juſtify the De- 
taining, 

But it lies againſt an Executor for taking away 
a Furnace fixed, or Fatts fixed to the Freehold, 


or Pales faltened, Windows, Doors, Evidences 


looſe, 21 Hen. 7. 26. p/ 4 becauſe they all be- 
long to the Freehold as Park of it. It 


* 0 


Treſpaſs. 


It lies for an Heir againſt an Executor for ta- 
king Fiſhes out of a Pond. Mich. 36 Eliz. B. R. 
Rot. 25 

So for Deer or Pigeons, vid. Miſe 27. pl. 29. 
but not tame Deer or tame Pigeons; the one is as 
it were an Inheritance, the other a Chattel. 
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The Leſſor excepts the Trees, he ſhall have Leer. 


Treſpaſs guare clauſum fregit, Dyer 19. pl. 48. 8 
Rep. 63. a. againſt the Leſſor, if he cut them 
down. 

A Leſſor at Will ſhall not have Treſpaſs, al- 
though he determines his Will, until he enters, 3 
Hen, 8. 163. pl. 4. for before he hath no Title. 


A. enters upon Tenant at Will, and ſubverts the 


Soil, he ſhall have one Action, and the Leſſor an- 
other, 19 Her. 6. 45. pl. 94. ſo of a Copyholder 
and Lord, 2 Hen. 4. 12. 4 Rep. 31. a. foras they 
are both damnified, ſo it is Reaſon they ſhould 
both have Recompence. 


Leſſee cuts Trees to the Intent to repair, the Legge. 


Leſſor takes them, the Leſſee ſhall have Ireſpaſs, 
44 Ed.. 3. 44. for the Damage done him in cau- 
ling him to loſe his Labour in cutting of them. 


A Stranger cuts Trees, the Leſſee ſhall have 


Treſpaſs, and ſhajl recover treble Damages, De#. 
Stud. 34.a. 23 Hen. 8. Br. Va. 138. 44 


Hen. 8. 26. becauſe the Leflor ſhall recover ſo 


much of the Leſſee in reſpect of the Waſte. 
But if the Leſſor dies, the Leſſee ſhall recover 
but fingle Damages, 3 Hen. 8. 163. pl. 4. becauſe 


no more ſhall be recovered againſt him by the 


Heir. 


1. If the Servant be beat, the Maſter ſhall have I er. 


Treſpaſs, Nat. Br. 91. i. Revifl. Orig. 102. a. al- 
though he be but a Servant at Will, 21 Hen. 6. g. 
a. vide 11 Hen. 4. 2. 2. for the beating of the 
Servant is a Damage to the Maſter, and the Ser- 

vant may alſo have this Action. 

2. For taking away his Apprentice, Nat. Br. 
91. J. 8 Hew. 6. 28. 1 G6. 31 
whereby he loſeth his Service. A Par- 
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Parſon. 


Alien. 


Huſband 
and . fe. 


Infant. 


Execulor. 


Lord. 


Treſpaſs. 


A Parſon ſhall have Treſpaſs for Tithes taken 


after Severance of the g Parts, 10 Hen. 4. 2. 5. 


2. 21 Hen. 7. 27. pl. 5. before any Seiſure, be- 
cauſe it is certain by the Severance what was his, 
and the Law caſts the Poſſeſſion and r upon 
him. Com. 281. 

But not of a Mortuary before Seiſure, Com. 281. 
a. 10 Hen. 4. 1. but there is but a bare cuſtomary 
Right. 


(B) Again/i whom it lies. 


Reſpaſs lies againſt an Alien. Digeſf. Br. 
72. 42. 

If one Woman beat e the Huſband muſt 
be named in the Writ, Regi. Orig. 105. 6. Lib. 
Intra. 612. a. fee, 11. for he muſt anſwer for his 
Wife's Behaviour. 

It lies againſt an Infant, Digeft Sr. 72. 2. Of 
what Age. It ſeems at the Age of Diſcretion. 

It lies not againſt an Executor, quie actis per/o- 
nalis moritur cum perſona, Doct. & Stud. 75. wiz. 
for a Treſpaſs done by the Teſtator, if perſonal. 

If the Lord diſtrain where there is nothing Ar- 
rear, and the Meſne Lord will put his Cattle in 
the Pound for the Cattle of the Tenant, and the 
Lord will not permit him, Treſpaſs lies againſt the 
Lord. 9 Rep. 22. 6. 

If he labour or kill the Diſtreſs, 8 Rep. 146, 
b. Treſpaſs lies. 


Or if he tie the Cattle in the Pound, 27 4/iſe Þ 


64. 
If he break the Hedges or Gates, or ſuch like, 


of the Party where he diſtrains, 48 Faw. 3, 6. 


pl. 10. 


(C) For 


5 
7 


— 
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Trelpals. p n 


(C) For what it lies. 


[F OR the breaking of a Houſe, Nat. Br. 87. Of a Meß 
F 4. 88 a. Regiſt. Orig. 94. a. the Count, c. ſuage. 
Lib. Intra. 65 3. c. ſect. 7 

For breaking the vow and Windows of the 
Houſe. Regiſt. Orig. 9g. a. Net. Br. 92. d. 

Bor breaking a Cloſe, the Count was of a 
Church- yard; for that is a Cloſe, becauſe — 
ſed, 8 Hen. 6. . pl. 20. and for digging in it, 

' Regiſt. Orig. 94. a. 2 Rich. 2. Barr 237. Nat. 
Br. 87. b. 9o. K. 2, Who ſhall bring it, whether 
the 8 or Church-Wardens, or the Par- 
ſon or Vicar. i 

For digging my Gravel. Lib. Tutra. 646. c. 
1 

For digging in my Land. ꝙ Rep. 12. a. 

For digging my Mine, and carrying it away, 
Regiſt. Orig. 104.6. 43 Edw. 3. 3 f. pl. 53. 

For digging in my Quarry, Regiſt. Orig. 105. a. 
and carrying the Stones away. 

For hindring working in my Mine, Regif. Orig. 
104. a. in the digging of Lead, Coals, &c. 

For breaking my Bridge, Regife. Orig. 106. a. 


or ea Bridge, which T am bound to maintain ra- 


tione tenure, or otherwiſe. 
It lies upon an Entry with Force, although the 
Entry be congeable. 9 Her. 6. 19. 
For breaking of my Bank, by which my Mea- Meadow: 


dow is drowned. Regift. 106. b. 9 Rep. 50. b. 
| Nat. Br. 88. J. 


For digging my Meadow. 9 Rep. 12. a. 

For entring his Wood, and taking away an Airy . 
of Hawks. Regi. O- ig. 96. B. 110. b. Nat. Br. 
86. J. 

For cutting his Trees. Regif. Orig. 110. 4. 

Nat. Br. 98. 4. 10 Edw. 4. 2. pl. 5. 
For pulling up his Trees by the Roots. Regift. 
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Treſpaſs, 

For eating up his B'ades of Graſs, and Spring; 
of his young Wood, Nat. Br. 87. 4. 

For breaking his Park. Nat. Br. 87. a. 

For cntring his Park. 20 Hen. 6. 37. Pl. 

De maliſactoribus in parcis, upon the Statute 21 
Edw. 1. Regifl. Or ig. 111. 6. 

The Grantce of the Herbage of a Foreſt ſhall | 
have Treſpaſs guare clauſum fregit, ↄgainil any that | 
takes thet3iab. 11 Eliz. Dyer 285. pl. 40. | 

For entering his Chae. 42 Ega. 3. 2. pl. 8. 

For Hunting in this Chaſe ; the Count, Lib, 
Intra 650. c. ect. 1. 

For Fiſhing in his Pond, Regift. O, ig. 95. b. 
Nat. Br. $7. a. and taking his Fiſh. 

For breaking his Pond, by which the Water and 
the Fiſh went out. Nat. Br. 87. J. 

For carrying away Tithes, ON from the 
ninth Part. No. Lib. Intra. 686. c. fed. 23. the 
Count. No. Lib. Intra. 658. b. &c. | 

For hindring the Parſon to carry away hi: 
Tithes. Regi, Orig. 105. 4 

For entring his Warren. egi, Orig. 93. b. 
96. b. 109. 6. 110. 2. N | 

For takirg away Swans. 7 Rep. 16, 17. 
Hen. 6. 27. 

For diſturbing him to take Toll in a Fair of 
Market, or — Place. Regiſt. Orig. 103. a 
Na . Br. 91. 

For e a W ole of the Sea. Regiß. Orig. 
Top 2 5 Edu. 3 74 F. 91. without Seifuce, 
Nas. Br. g1. d. for 1 io ima the Right in i, 
ought to ſeiie it, that the Right may come in 
queſtion, if it be diſputable. | 

For raking Felons Goods, Regift O/ ig. 4 
which belong not to him. 

Felons Goods within a Hurdred, where tie 
Lord bath Felons Goods; if the Sheriff takes 
them, the Lord ſhall have Treſpaſs, Na“. Br. g1. 
F. for the Sheriff hath no Warrant to take them: 
| 1 | | For 
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Treſpals. | 315 


For Aſlault, _— and Wounding, the Count, Battery, 
Lib Tatra. 668. c. fe. 4. 
For Impriſonment until Fine be made. 6 Edo. Impriſen- 
3. 208. pl. 2 | ment, 
For threatning my Servant, fer quod Serwitium Servant. 
amifi. Regilt. Orig. 94. b. 
Aſſault and Battery of his Servant, pe- anc Shred: | 
tium amiſit. Regilt. Orig. 102. a. Nat: Br. 91. J. 
For enticing my Servant to depart, T'reſpals 
lies not, but an Action upon tae Caſe. 11 Hen. 4. 
3. pl. 46. | 
For taking away his Apprentice, Reil. Orig. Apprentice. 
109. a. per quod, Se. 
For a Gaoler for taking away his Priſoner. Re. Priſoner. 
gift. Orig. 104. a. 4 Eaw. 4. 6. pl. 7. antea. 
Treſpaſs quart Averia cepit, & a xt. - 'Regitt, 
Orig 97. b. 
If Conies go out of a Warren, any may kill Conte. 
them in his own Land, and no Action lies, 5 Rep. 
104. 43 Edu. 3. 13. fp! 7. for they cannot be 
laid to have animum Ch GS and fo the Pro- 
perty is gone, 
For taking his Fiſh, this is good, although the F. 
Count be of a hundred Fiſhes, becauſe this Word 
Pijcis eft nomen collecti uum 4 Hen. 6. 11. 5 
Rep 35. 21 Hen. 6. 39 and cempre hends Any 
Number, as well as one Fiſh. 
For taking a way Writing; in a Box. Ropift. Writings. 
Orig. 110 6. 106. 6. 
For taking away Deeds, re and Wri- 
tings. Regiff Orig 111. a. 
For breaking open a Cheſt, ih alkbs away 
Deeds. 36 Hen. 6. 26. fl. 26. 
For taking away a Cheſt. Reg ,. Org 110. 6. 
For taking away Hay. Rezift Orig. 102. B. Hay. 
For taking away Frumentum, the Writ was Cen. 


|” Bok & Catalla, and gobd, 44 Edo. 3. 16. 51. 


12. for Frumentum is Chatte!s. 
Timber and Wood cat. & aſport the Count, Timber, 


Lib. Tadia. 676. a. ſcct. 7 
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Obligation. 


Will. 


Wine. 


Claths. 


Thorns. 


Shocks of 
Wheat - 


Trials. 


Scriptum obligatorium delivered in Nature of an | 


Acquittance. 5 Hen. 4. 2. 1 Hen. 7. 14. 3 Edv. 
3. 72. Pl. 1. 

Teftamentum abſlulit & Aſportavit. Regiſt. O. 
rig. 107. b. 

Five Tons of Wine, the Writ was Bona £9 Ca. 


talla, and good ; Wine taken and carried away, 
39 Edw. 3. 18. pl. 17. Lib. Intra. 684. a. ſect. i. 


Veſtimenta, 11 Hen. 4. 31. pl. 57. 2. Whether 
he.muſt not ſhew what. 


Treſpaſs guare ſpinas ſuas creſcent. cepit & aſ. 


portavwit ad valen' &c. Good, without ſhewing the 
Number of Loads; for this is Special, and the Va. 
lue reduces it to a Certainty. Mich. 15 Fac. Ban. 
Regis, Jones and Wilſon. 

But if it be gua/dam garbas tritici, it is not good 
for the Uncertainty what is meant by Garbs, Trin. 

7 Jac. Ban. Regis, for it ſeems a Garb may be 
—— or Jeſs. 


Trials. 


A 1 
Sſues Joined of a for- Auſes to be tried at 
mer Term, to be tried Guildhall, London, 


the firſt or ſecond Sitting | or at Veſiminſter- Hall, 
of every Texm. Reg. H. | to be entred in Marſhal's 


20 & 21. C. 2. | Book, two Days at leaf 
In London or Middle- | excluſive before the Day 


ſex, Cauſes for Trial | of Trial, or a Ne rei 
mult be entred with the | piatur may be entred. 
Chief Juſtice two Days | Per Order of the L. C. 


before the Sitting where- 7. E. 1 Jac. 2. 
on they are to be tried, | Rule for Trial at Ba: 


or the Marſhal may en- being uſually granted 


ter a Ne recipiatur at the one or more Terms be- 


Requeſt of the Defen- fore ſuch Trial is ap- 
dant or his Attorney. pointed to be had; and 
kx. H. 15 C16 C. 2. the Habeas Corpora ij 
If made 


E 


. N. 

If the Defendant enters 
a Ne recipiatur in London 
or Middleſex, and there 
by hinders the Plaintiff 
from trying his Cauſe 
that Sitting ; he may try 
it the next Sitting, upon 
giving Notice during the 
firſt Sitting. Reg. M. 4 A. 

No Record or Writ of 


Mi Prins will be receiv- 
ed at any Sitting after 


Term in Midaleſex, un- 
leſs the ſame ſhall be deli- 
vered to and entred with 
the Marſhal within two 
Days after the laſt Day 


of every Term. 


And no Record or 
Writ of Nis Prius will 
be received at any Sit- 
ting after Term in Lon- 
aon, unleſs the ſame ſhall 
be delivered to, and en- 
tred with the Marſhal, 
the Day before the Day 


to which the Sittings in 
London ſhall be firſt ad- 


journed. b 
And every Cauſe to 


be tried at M Prius in 
| London or 


Middleſex, 
ſhall be tried in the Or- 


der in which it is en- 


tred, (beginning with 


{ Remanets ) unleſs it ſhall | 
be made out to the Sa- 
tisfaction of the Judge in 
open Court, that there 
is 


Trials. 


G 
made out upon a Venire, 
returnable in the prece- 
ding Term, ſo that the 
Attorney for the Plaintiff 
has always an Opportu- 
nity of giving timely 
Notice to the Court of 
the Day when the Trial 


is to come on; There- 
fore the Plaintiff's Atcor- - 


ney inevery Caaſewhich 
in ſuch Caie ſhall be tri- 
ed at Bar, ſhall before 
the Efloin- Day of the 
Term it is to be tried in, 
give Notice to the Chief 
Prothonotary, or his Se- 
condary, of the Day of 
Trial, that the ſame may 
be put down in the Court 
Book ; otherwiſe not to 
be tried that T'erm, with- 
out Motion, and the ſpe- 
cial Direction of the 
Court. Reg. H. 9 A. 
* 

In every Cauſe to be 
tried at Bar, a Copy of 
the Iſſue to be delivered 
to each judge four Days 
be fore the Time appoint- 
ed for Trial. Reg. M. 3 
G. 2, hor Bs 
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on will make ſuch Or. 


Trials. 
BR | 8 


is reaſonable Cauſe to the 
contrary, M ho thereup- 


der for the 1 rial of the 
Cauſe fo to be put off, 
as to him ſhall ſeem juſt. 
Notice fixed up, M. 17 
G. 2. | 


Orders, By the 12 Judges, 


In every Cauſe to be tried in the reſpective Cir. 
cuits, the Writ and Record ſhall be entefed tope. 
ther; and no Record ſha!] be received without the 
Writ. Reg. T. 10 C11 C. 2 

No Writ and Record of Nifg Prius ſhall be 
received at the Aſhzes in any County in England, 
unleſs delivered to and entered with the Marſha], 
before the firſt Sitting of tte Court, after the Com. 
miſſion Day; except in the Counties of 294 and 
Norfolk, and there the Writs and Records ſhall be 
delivered to and entered with the Marſhal before 
the firſt Sitting of the Court on the ſecond Day 
after the Commiiſion Day, otherwiſe they ſhall 
not be received. And every Cauſe ſhall be tried 
in the Order in which it is ſo entred, without any 
Preference or Delay, unleſs it ſhall be made ou: 
to the Satisfaction of the Judge in open Courr, 
that it is impracticable or inconvenient fo to do, 
who thereupon may make ſuch Order for the 'I'rial 
of the Cauſe, ſo put off, as to him ſhall ſeem uti 
And a Lift of the Cauſes ſo entered, ſhall be made 
by the Marſhal, and forthwith fixed up in ſome 
publick Place in the N Prius Court, there to 
remain during the whole Time of the Aſſizes. 
Reg. H. 14 G. 2. | 

Where any Iflue is joined in the Courts of Re- 


cord at Weſtminſter, great Seſſion of Mali, or | 


Cheſter, 


[ nad o_ = way LY TT 
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TY 


denue. 


Cleſter, Common Pleas at Lancafter, or Court of 
Pleas of Durham, and the Plaintiff neglects to 


bring ſuch Iſſue on, to be tried according to the 


Courie and Practice of the ſaid Counts reſpective- 
ly ; the Judges, at any I':me after ſuch Neglect, 
upon Motien made in open Court (due Notice 
having been given thereof) may give the like 
]aigment for the Defendant, as in Caſes of Non- 
juit, un'els the ſaid Judges, upon jult Cauſe and 
r-aſonable Terms, allow further Time for the 

'I'rial ; and if the Plaintiff neglects to try ſuch 
lilac within the Time ſo allowed, then the Judge 
ſhall give Judgment as aforeſaid. Provided, That 
all ſuch Judgments ſhall be of the ſame Force and 
Effect as Judgments on Nonſuit, and of no*other 
Force or Effect. And the Defendant to be award- 
ed Coſts in any Action where upon Nonſuit he 
would be intitled to the lame. Stat. 14 C. 2. c. 17. 


AGenue. 
B. N. CB. 
Ctions upon che Ctions upon the 
Caſe, 'I reſpais for Caſe, Treſpaſs for 


Goods, Aſſault or Im- | Goods, Aſſault or Im- 
priſonment, ariſing in | priſonment, ariſing in 
any Engl;/þ County, are | any Englih County, are 
to be laid in their proper to be laid in their pro- 
Counties, unleſs they a per Counties, unleſs they 
rite where the Juſtices of | ariſe where the Juſtices 
Iſſiſe leldom come. And of Aſſiſe ſeldom come. 
becauſe Treſpaſs, and | And becauſe Preſpaſs or 
lover for Goods, Bat- | T'rover for Goods, Bat- 
tery, Impriſonment and | tery, Impriſonment and 
Siander mult needs be | Slander, muit needs be 
Rotorious in what Coun- | notorious in what Coun- 
ty they ariſe, the Attor- ty they ariſe, the Attor 
ney knowingly laying rey knowingly laying 
them out of their pro- | them out of their pro- 

„ e per 


320 


Uenue. 
* =P, of 
per County (unleſs inthe | per County (unleſs in 
Caſes before expreſſed, | the Caſes before expreſ- 


or for ſuch Cauſes as ſhall | ſed, or ſuch other Cauſe 


be allowed by the Judges | as ſhall be allowed by 
of the Court, and duly | a Judge of the Court) 
appear to be true). ſhall | ſhall be ſeverely puniſh- 


be ſeverely puniſhed. ed. 


Before Plea upon Oath In a tranſitory Addion 
made, the Venue may be be fore the Defendant has 
be changed upon Motion | pleaded, on Motion and 
in the ſaid. tranſitory | Aﬀidavit made, That 
Actions, and the Defen- | the Defendant's Cauſe of 
dant to plead to the new Action, if any, aroſe in 
Action as he ſhould have | the County of A. and 
done to the other with- | not in the County of B. 
out: Delay. as laid in the Declara- 

The Venue may be tion, or elſewhere out of 
changed (upon Oath) as | the County of A. the 
before, though the De- | Court will change the 
fendant come in by Exi- | Venue to the proper Coun- 
vent, Reg. M. 1654. | ty, and the Defendant 
muſt plead to the new 
Action as he ſhould have 
done to the former with- 

| out Delay; and the Ve- 
nue may | be changas in this Manner tho' the De- 
fendant comes in by the Exigent. Reg. M. 
1654. 
The Defendant cannot move to change the Ve. 


nue in any Action until his Appearance be entered. 


Reg. E. 24 Car. 2. 

Any Defendant may move to change the Venue 
at any Time before Plea pleaded in all ſuch Ac- 
tions where the Venue may be changed by the 

Courſe of this Court, notwithſtanding ſuch Defen- 
dant may have applied for and obtained further 
Time to plead before ſuch Motion made. Reg. 
M. 16G. 2, 4 


7 


RN ee e Hy 


Cenue, 


All Actions Perſonal, where no Poſſeſſion is 
awarded, as Debt, Detinue, Annuity, Account, Caſe, 
&c. are tranſitory, and may be commenced, and 
the Declaration laid in ſuch County as the Plaintiff 
pleaſes; but the Court, on Motion before the Rule 
to plead be out, will change the Venue. (See an 


Affidavit for that Purpoſe in the firſt Part.) But all 


real and mixt Actions as Ejectment, Treſpaſs guare 


clauſum fregit, Waſte, &c. are local and muſt be 
laid in the County where the Cauſe of Action 
aroſe, or where the Lands lie. 1 Cler#'s Inftr. 
69, 8 : 

The Venue may be changed on the Application: 
of ſome of the Defendants, tho' the others don't 
deſire it. Rep. & Ca. Prad. C. B. 133. 

It may be changed tho' the Plaintiff be an At- 
torney, if he ſues by Capias. Ibid. 13 2. The like 
as to a Serjeant. bid. 145, An Attorney's Pri- 
vilege does not extend to change the Venue into 
Middleſex where he is Defendant. Did. 134. 

Not to be changed on Bill of Exchange or Pro- 
miſſory Note, becauſe they are in the Nature of 
Specialties. Jbid. 119. Nor in Scandalum Mag- 
natum. Nor in the City or Town and County with- 
in the County, without the Conſent of the Parties. 
1bid. 36, $2. But it may from Middleſex into 
London, for London has always been conſidered in 
this Reſpect as a County at large. id. 41. 

It may not be changed into a County Palatine.. 


bid. 91, 129. Nor to any County where the: 


Aſſizes are held but once a Year. | 
Not to be changed after Plea and Notice of 


Trial. id. 33, 112. Nor after Summons for 


Time to plead. 5. 126. But it it may, after Plea, 
where Application was made before. id. 136. 


Alſo after an Imparlance. Vid. 159. 


P 5 Uarrants 


322 


Land. 


cdlarrants of Attomey. 


B. R. | 
Bailiff or Sheriff's | 
Officer, not to 


exact or take from any 


Perſon in his Cuſtody 


by Arreſt, any Warrant 
to acknowledge Judg- 


C. B. 
H E Principal in 
any Bond or Bill 
obligatory for the Time 
to come, not to give a 


Warrant to appear for 
or confeſs. Judgment a- 


Dewi/es 97 


ment but in the Preſence 
of an Attorney for the | no Judgment be conſeſ- 
Deferdant, which At- ſed for, or given: 2 gainil 
to: ney ſhall then ſub- | the Security upon any 
ſcribe his Name thereto, © ſuch Warrant given by 
G hich ſaid Warrant ſpall the Principal. Reg. IN. 
be produced when the 1654. 
aid Judgment ſhall be 
acknowledged; any Bai- 
lit or Officer offending | 
to be ſeverely puniſhed ; and no Attorney ſha 
enter up Judgment on any Warrant of Attorney 
gotten from any Defendant under an Arreſt, other- 
wiſe than as aforeſaid. Reg. E. 15 C 2. B. &. 
At the Time of delivering or filing a Copy of 
the Declaration, Defendant's Attorney ſhall pay 
4 4. for filing his Warrant of Attorney to the 
Plaintit''s Attorney, or on Refuſal to pay, the 
Plaintiff's Attorney may ſign judgment by Default. 
Reg. . 5 os. B. R. 


gainſt his Surety ; and 


Wills, 


LL Deviſes of Lands devifable, ſhall be in 
Wriung, ſigned by the Party deviſing, or 
by ſome other in his Preſence, and by his express 
Directions, and ſhall be atteſted and ſubſcribed in 


the Preſence of the Devilor by thiee or four cre- 
dible 


dible Witneſſes; or elſe they ſhall be void. And 
no Deviſe in Writing of Lands or Hereditaments, 
or any Clauſe thereof, ſhall be revocable, other- 
wiſe than by ſome other Will or Codicil in Wri- 
ting, or other Writing declaring the ſame, or by 
burning, cancelling, tearing, or obliterating the 
ſame, by the Teſtator himſelf, or in his Preſence, 


and by his Direction and Conſent. And no Nun- Nu uncupa- 
eupative Mill ſhall be good, where the Eſtate be- rive Vill. 


queathed ſhall exceed the Value of 30/7. that is 
not proved by the Oaths of three Witneſſes that 
were preſent at the making thereof, nor unleſs it 
be proved that the T eſtater, at the Time of pro- 
nouncing the ſame, did bid the Perſons preſent, or 
{ome of them, bear Witneſs, that ſuch was his 
Will, or to that Effect; nor unleſs ſuch Nuncupa- 
ide Mill were made in the ime of the laſt Sick- 
zeſs of the Deceaſed, and in the Houſe of his 
| Tabication, or whcie he bas been relident 10 
Days next before the making of ſuch Will, except 
where ſuch Perſor, was taken Sick, being from his 
own Home, and died betore he returned. After 
6 Months paſted after the ſpeaking of the pretend- 

% Teſtamentary Words, no "Teſtimony ſhall be 
received to prove any Will Nuncupative, except 
the Feſtimopy, or the Subſtance thereof, were com- 
mitted to Writing within ſix Days after the 
making the Will. No Letters Teltamentary, o 

Probate of any Nuncupative Fill, ſhall paſs the 
5cal of any Court till 14 Days after the Decea'e 
2f the Teltator be expired, nor ſhall any Nuncu- 
fative Will be received to be proved, unleſs Pro- 
cel> be firſt iſtued to call in the Widow, or next 
of Kin to the Deceaſed, No Will in Wining 
concerning any Gods or perſonal Eſtate ſhall be 
repeaied, nor ſhall any Clauſe or Bequeſt therein 

be altered. by any Words, or Will by Word ct 
RNlouth only, except the ſame be in the Life time 
of the Feſtator committed to Writing, and read to 


he l'eſtator, and allowed by him, and proved to 
| | be 


Wills. 


be ſo done by three Witneſſes. Any Soldier being 
in actual military Service, or any Mariner being 
at Sea, may diſpoſe of his Moveables, Wages, and 
perſonal Eſtate, as before this Act. Nothing in 
this Act ſhall alter the Juriſdiction or Right of Pro- 


bate of Wills concerning en Eſtates. Sat. 
29 C. 2. c. 3. 


All fuch Witneſſes as are allowed to be good 
Witneſſes upon Trials at Law, ſhall be good to 
prove a Nuncupative Vill, or ny Thing relating 
thereto. Stat. 4 & 5 A. c. 16. 

No Lands, &c. to be * to any Bodies Poli- 
tic for charitable Uſes, c. unleſs done by Deed 
ſealed twelve Months before the Death of the Do- 
nor, and inrolled in ſix Months; and except it te 
to take Effect immediately, and without Power of 


Revocation, &c. But not to extend to the two 


Univerſities. Stat. 9 G. 2. c. 36. See Stat. 25 
. | 


INDEX, 


1 N D 


N. B Thoje Wordt in Gothic Character are General Titles 
or Heads which are /o ſubdivided that the Reader may 
eafily find what he wants, only by turning to the Title in 
the Book; and thoſe Words in Roman are not ſeparate 
Titles, but References to the Pages where the Matters — be 


found, 


Abatement. 8 1 to 7 
— of Commiſſion of Bank- 


ruptcy 


75 
Acceptance of Bill of Ex- 


change 96 
Accord 173, 177 
Account. 7 
Accountant 158 


Accounts of Bankrupts 81 


Actions in general. 21 to 
23 
— Limitation of Actions 
2 80 


NM againſt Bankrupts 82 


ill founded, Abatement 


by it 3, 6 
another depending for 
the ſame Thing, Abate- 
ment for it 6 


Idminiſtratozs and Admi⸗ 
23 to 25 


niſtration. 


relating to Diſtreſs 223 


not to be arreſted 34 
Suits concerning them 


102, 139, 142, 158, 307 


Admiralty I15 
Admittance into Inns 50 

to be an Attorney 51 
. Copy holder 119 
Advowſon 243 
Agiſtment 123, 165 
Alien 312 
Annuity 167, 245 
Appentices. 25, 26 
Actions concerning them 315 
of taking Bail 60 


Allowance to Bankrupts 
Ambaſſadors 
Appearance and Common 
Bail. 29 
Arbitrators and Arbitration, 
See Title Awards. 
Arbitra- 
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Arreſts 
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F 


Arbittament 


—— Actions relating to them 
Þ 3 1 23 


Arreſts in Criminal Cales. 


40 

A 315 
Ailets | | 258 
Ailignee, Suits concerning him 
F39) Ts T39 


Alignce of Bankrupts 80 


A:ugnment of Ball Bonds 69. 


as to Bankrupts 80 
A: ch Bar therein 84 
| LIZ 
ions thereof . 122 
for others 125 


Attachment of TEL See 


Jitle Fttoznics, 


ies. 


—— Actions concerning them 


#20 1.21, 129+ L5Y 


Attoznment. 285 


YN adita Querela.: S 
1 ant 


| 1 EY 55 
Wail in Civil Eaſes. 59” 


Attornies not to be 5 
on Audita Querela 55 
in Error | 220 
on Halca: Corpus 203 


in Civil Caſes. 
29 


= 


170 


= 
Bail in Criminal Cafes, 
66 
Bail⸗Bonds. 68 
Bailee 102, 207 
Bailiff of Towns _ 42 
of Franchiles 114 
Bailiwick N 248 
Bailment „ 
Wankrupts. 70 
how Privileged 33 
Banks of Rivers os 
War. 83 
in in Covenant 3 
in Debt | | 171 


Bargain and Sale. 86 
Bargains 


132, 165, 254 


Baron and Feme. 88 


rot, 


Suits by them 


+340, 153 150, 202, 203, 


308 
—Svits: againſt them 103, 
Ps TOR EO7s FOO 


Baſtards and Baſtardy. 
92 

| Battery 215 
Bills againft Attornies C2 
of Attornies 53 


Bills of Exchange, 94 
Black Act 47 
Body, of bringing it into 


Doe 01 
Borrowing 120, 130 
Burglars 47 


Burning 


e 


Burning of Houſes 130 
Ruying and Selling 254 
By-Laws. 170 
Cards "I F0 
Carpenter 129 
Carrier, Actions againſt him 
103, 110, 124, 207, 209 
Cale. 101 

attle 48 
Certiozart, 136 

Chace 248 | 
Chattels. | 252 
hurchwardens 103, 310 
Chaſing Cattle 109 
inque Ports 248 
Clerk of the Peace 155 
of Aſſize 121 
—— -of Declarations 51 
Clerks, of being bound and 
diſcharged 53 
—— of ſtamping their Inden- 
mares”. 25 

Coin 47 
Common 245 
Commoner 101 1210 
Common Bail, See Title Þp: 

pearance. 

Conies „ 
Conſtables 43 
Conuſor | 160 
Convey, who may 229 


Copyholder, Actions concern 


ing him 119, 309 
Copy of Court Roll 236 
Coparcenary 239 


Coroner, Sce Title Arreſts in 
Civil Cales, 


Corody 247 


I DME. 


Corporation Suits 140 
Corn a 315 
Coſts, 1 36 
—— on Habeas Corpus 271 
Court, Arreſts there 37 
Covenant. 138 
Counſellor 114, 128 
Counterfeiting 111 
County Court 5 
Court Chriſtian 115 
Court of a Manor 121 
Cranage | 129 
Curteſy of England 232 
Cuſtom, Deſcents by 201 
Damages, 149 
Death, Abatement by it 4 
Debt. 153 
Declarations 184 
in Ejectment 224 
—on Habeas Corpus 269 
againlt Priſoners 296 
Deceit 13 
Deeds fraudulent 78 
Actions concerning them 
„ 106 
Deer 48 
Demand of Declaration 188 
Deodand | 249 
Delcent. 189 
Detinne. 202 
Deviſe, who may 229 


Dilatory Pleas, See Title = 
batement. | 
Diſ— 


3 
Diſability 2 
Diſcontinuance, Coſts thereon 
137 
Diſguiſe 47 
Diſtreſs. 210 
—— Actions concerning it 


106, 111 
Diſtribution of Intellates E- 


ſtate 24 
Diſturbance 85 
Divorce, ( Sce Baron and 
eme) 209 
Donor „ 
Doors, breaking open 38, 49 
Dower, Abatement in 7 
—Eſtate 233 
Ejetment, 224 

Elegit 238 
Eliſors 32 
Ely 1/7 136 
Erroz. 225 

| Eſcape, 227 
— har therein 86 
Action 111, lis, 
131, 167 

Eſſoin-Day, Arreſts after 35 
Cſtates. 228 

—— Of Wife 89 

Promiſe to make an E 

ſtate 122 
Eſtovers 246 
Eſtrays 250 


Execution, Actions concern- 


ing it 115 


3 


E!xccutoꝛs. 25 5 
——Eltates deviſed to them 
239 

not to bs peikitod 34 
Suits concerning them 
101, 140, 143, 156, 161 
202, 307, &c, 

Fairs, Actions concerning them 


106 

——proclaiming them 248 
Falſe Return 116. 
Farrier 120, 124, 129 
Fees on Arreſts 39: 
—— of Attornies 53 

on Bankruptcy > 

Fee-Simple 228 
Fee Tail 230 
Feoffee 102, 204 
Feoffor 205, 208 
Ferry 106 
Ferryman 111 
Fines. 261 

Fire Cs 
Fiſh 48, 315. 
Foldage 107 
Forejudger 53 
Foreign Pleas | 1 
Forgery „ 
Foreſt 107, 248, 314 
Franchiſe 8 247 
Fraudulent Conveyances 78 
Freehold Eſtates 231 
Gifts 254 


Guardian in Socage, Account 
againſt him 7 


Guardian, Covenant concern- 


156 


ing him 
146, 310 


Grantee 


Gaoler (See Pziſoners.) 310 
 Dabeas 


Habeas Cozpus, 265 
Hares 47 
Hay 315 


Heirs, not to be Arreſted 34 


102, 141, 144, 202, 205, 


310 

Hop- binds 48 
Horſes, Actions concerning 
them 120 
Houſe Building 123 
Houſe Burning 130 
Yue and Cry, 273 
Hundred 162 


Huſband and Wife, See Baron 
and Feme, 


Jews, 274 
Imbezilment 117 
Imparlance. 274 
Impriſonment (See Pꝛiſoners) 
315 

Indemnity 125 
Indict ment, Actions concern- 
ing it "ad 


Indentures, how Stamped 25 


Inkants. 276 
actions concerning them 
126, 144, 161, 312 
Innkeeper, Actions concern- 


ing him 120, 131 
Inrolment 86 
Joinder in Action 102, 103 
Jointenants 141, 159 
Jointenancy Eſtate 240 
Jointures 233 


Suits concerning them 


EN 


Iſſues. 276 
Judgments. 277 
By Confeſſion, common 
Bail to be filed 27 
in Caſe 127 
Juriſdiction (Pleas to it) 1 
Jur p. 279 

Special 138 
Juſtices of Peace 41 
Landlord and Tenant, { Se 

Diſtreſs.) 

Leaſe _- 146, 164 
Lending 164 
Leſſee 144, 147, 162, 207, 
311 
Leſſor 102, 145, 157, 205 
| 311 
Letters demanding Money 47 
| Liberty, Arreſt there 107 
Life Eſtate 235 
Light, ſtopping it up 107 


Limitationof Actions. 280 


Local Actions 22 
London : 44 
Lord Mayor 32 
Lord in Demeſne 312 
Lord of a Manor 121 
Lunaticks. 281 
Malefeaſance 86 
Manor 107 
Markets 106 
Marriages 4, 18 
Maſter and Servant 163, 311 
Mayors of 'Towns 42 
Meadow 313 


Members of Parliament 32 
| Menace 


5 1 . 


1 


Menace 113 Oper. 288 
Nleſſuage 313 Palace 36 
XIII 146 Palace ya; d 236 
NIiller 120 ; Pajatine Counties 248 
Nlisfeazance 107 
Miſpomer 5 Paper Books, 288 
Miſpleader 129 | Parents chargeable 92 
NIiſpriſion 5 Park 314 
Parſon bits 1395 31-2 
Money bought intoTourt, Partition 165, 241 
ns 282 ; Paſture 245 
Moztgages, 282 Payper 159 
> Peers 36 
Motions, 283 |Perjury - 83 
— ——- Notices thereof 51, 283 | Perſonal Eſtate 52 
of Diſtreſs 221 |Fhyſicians 128 
_ Malture 247 | Pigeons 110 
Negligence 85, 167 Piſcary 108, 246 
Ne recipiatur, Coſts 159 1 | 
Night, arreſts in it 1 - Pleas, 289 
[= _ on Habeas Corpus 309 
Non P:cs, 283 , Pledge | 145 
——— Colts thereon 136 Poifon 123 
Nonſuit, Cults on 130 | Pond 314 
Non tenute 5 | 
| Poſteas. 291 
Notices, 284 — Coſts thercon 137 
of XIorions mW | | 
of Bail 61 | Pziſoners 227,291,&c.315 
———of Dilt:eſs 221 | Private Perſons 43 
Nuncupative W ill 323 Privilege, (Sce Fbatement,) 
Nuſance 86 
Oath of Commiſſioners of | Privileged Perſons, Gee 
Bankruptcy 78 Attoznics) 251, 298 
Obligation 171, 176, 316 Places 37 
Office 247 | Prochien Amy, Colts 159 
Officers Privileged 32 Procurement FOI," 1 
Ordinary 157, 103 Prohibition 137; 759 
O iginal 6 | Promiſes 'Þ- 2 
Outlawry 164 Promiſſory Notes 299 


Property 


EV 6 


Property 25 2 
Protection 117 
Prott ſt 94 
Puichaſe 229 
Quakers 54 
DPuare Impedit 159 
Qui tam, Colts 159 
Receiver 14, 103 
Recogn:zance „ 


Kecoꝛzd of Piſi Pꝛius, (See 


Jurr, Trials.) 300 
Kecoveries. 1.79, 301 
Recuſant 206 
Remainder Eſtate 241 
Remanet 138 
Rent 1745212, 
Reparations - © BUY 
Replevin 209 
Reſcue 49, 86, 112,118 


Beturns of Writs, 303 


—-—-falle, Actions Concerning 


them 106 
Reverſion Eſtate 156 
Rewards for Robbers 47 
Robderies 49, 187 
———by Apprentices 25 
Rolls. 304 
Rule to bring the body 101 
Sailors $4 
School 108 
Dcire Facias, 306 
Serjeant at Law 128 
Servant 157, 174, 315 
211 


Services 


Sheriff, (See Arreſts.) 158, 


| 307 
Shoplifters 47 
Siancer 84, 105 
Socage Gua dian 859 
Soldiers 34 
Statue Merchant 238 

Staple 238 
Submiſſion | Bankrupt:) 76, 

| 79 

to an Award 56 
Succeſſion 158 
Sufferance 126 
Sunday | 35 
Surgeon 121, 128 
Surplulage 24 
Surrender | 97 
Superſedeas, (See Priſoners.) 
Swans 314 
Taxation 53 
Tenant in Common 103, 211 

at Sufferance 210 
er Elgit 103 

for Vears ib. 

at Will ib. 

for Life 168 
Tender 7, 209 
Tenures 244 
Termor 146 
Tithes 243» 314 
Toll 314 
Trade 105 
Tranſitory Actions 22 
Treaſure 'I':cve 250 
Trees 104, 123 

Treſpaſs. 152, 307, 314 
Trials, {See Fury, &c.) 316 
Trover 85, 208 

Turbary 246 


Variance 


Variance 


Uenuue. 
Vexatious Suits 
Vicar 

Victualler 
Umpirage 

Uſe 

Wages 

Waifs 

Wales 


— 
Fo $96 - d $1.7. 
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Re] a hats 
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| of Juſtices 
Warranty 
Warren 


TN 


a 


257, 


3 


2 
118 
104 
121 

58 
203 
165 
250 
248 


Warrants of Attoznep. 322 


41, 43 


132 


117, 314 


NP 

Watercourſe 109 
Watering Place 109 
Way 104, 246 
Meſfiminſter- Hall 37 
Wills, 316, 322 
who may make them, 

&c. : 229 
—of Goods, &c. 255 
Witneſs 159 
to Wills 324 
Wood 313 
Wreck 314 
Writings 315 
Writs of Privilege. 52 
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